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FOREWORD 


The international situation is such that it appears likely that for many years in 
the future we shall be adjusting our lives and economies to the effects of a cold 
war. One of the consequences of the tensions created by this situation is that there 
are constantly recurring crises and alarms, some of which do terminate in shooting 
wars of various sizes and any of which may flare up into World War III between 
the free nations and the forces of communism. 

Under such conditions, even if wartime controls are not actually in effect, wholly 
or in part, at any given time, the plans and skeleton forces for at least the more 
important of them must certainly be in a state of constant readiness, particularly 
as the threat of atomic warfare grows ever more ominous. If needed, it will be 
imperative that such controls go into operation with a minimum of delay, con- 
fusion, and hardship. However much disagreement there may be over their nature 
and extent, or the need for them in certain areas at specified times, there can be 
little dispute that in the event of a truly global conflict or the catastrophe of an 
atomic attack on this country without warning, the immediate use of such con- 
trols over prices and other facets of our economy would be necessary in this and 
all other belligerent countries. For these reasons, the publication of a symposium 
devoted to a searching examination of some of the complex problems growing out 
of our most recent experience between 1950-1953 in this country with price controls 
is appropriate. 

As might be expected, the controllers of 1950-1953 drew heavily, perhaps too 
heavily, upon the experiences of OPA in this field during World War II. Un- 
doubtedly, such reliance on the OPA methods was inevitable, considering the short 
time which had elapsed since their termination before the Korean outbreak. In 
fact, many personnel of OPS had also served in OPA or other World War II de- 
fense agencies. Much of value was obtained from this World War II experience 
in price controls, but yet the differences between 1940-1945 and 1950-1953, in retro- 
spect at least, appear so significant that it is hardly remarkable that OPS in handling 
many of its perplexing questions was finally forced to attempt new and different 
solutions for them. The experiences of OPS, therefore, are certainly not offered as 
a pattern to be followed slavishly during any future emergency demanding price 
controls. Whatever the nature of that crisis may be, it is certain to differ in many 
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crucial ways from that of 1950-1953. And the history of OPS vividly illustrates the 
dangers of too closely copying past patterns and of being blinded by them to the 
differing needs of the present. 

In many respects, OPS operated under unusually adverse conditions. Thus, public 
opinion was sharply divided both as to the merits of any price control at all and as 
to the merits of the Korean war and of our entire foreign policy in the Far East. 
As the threat of a full scale shooting war on a world-wide basis lessened, OPS was 
increasingly beset by hostile critics. Like OPA, it found that without widespread 
public support, engendered by an actual or clearly imminent global shooting war, 
price control, at least in a democracy, did not function well. The very bases and 
conditions of life in free nations make the imposition of such stringent regulations, 
interfering so drastically with competitive forces in the market place, unusually 
difficult, however necessary in a time of cold war they may be. To find a solution 
for this problem, under the shadow of atomic warfare, may well be vital for the 
survival of our nation. 

Ropert KRAMER 





STABILIZATION PLANNING UNDER THE 
NATIONAL SECURITY ACT* 


James A. DurHamMt AND BenyAMIN CapLant 


It is a melancholy reflection that the past fifteen years have seen the rise of a new 
activity, if not a new profession, dealing with problems and strategy of war mobiliza- 
tion. Twice within that period it has been necessary to deal with such problems on 
an operating basis. Currently, the problems are still being dealt with, fortunately 
thus far only on a planning and programming, but, none the less, real and challeng- 


ing basis. 
THE CHANGING MOBILIZATION PROBLEM 


What constitutes the nature of the challenge is the changing character of the 
mobilization problem. In World War II, it was the problem of what is now labeled, 
perhaps wistfully, “conventional full mobilization.” During the Korean experience, 
it was a case of “partial mobilization.” Tomorrow’s challenge and grim threat stem 
trom the opening of the Pandora’s box of nuclear energy. Whether, in fact, the grim 
threat of atomic destruction actually will ever have to be faced, no one can say. 
Indeed, it may well be that its great capacity for destructiveness is the world’s best 
safeguard and that the problems of mobilization in the future will be move or less 
of the same kind as we have already experienced. But it would be reckless to count 
on that relatively optimistic outlook and hence we must prepare for the possibility 
of massive destruction. 

These general remarks have an important bearing on the development of sta- 
bilization programming which is the principal concern of this symposium. For, 
clearly, stabilization as well as production controls, materials distribution, manpower 
allocations, and others are merely facets of the broad plan of mobilization strategy. 
This must be true in principle, however difficult it may be to achieve in practice. 
The problem is to determine within the broad context of alternative mobilization 
contingencies, the alternative and appropriate types of stabilization policies and 
actions. 

There is, however, a difficulty which seems peculiar to stabilization planning and 
operations. It has always enjoyed the dubious distinction of being the most con- 
troversial aspect of mobilization. Yet, wartime inflation has been rightly recognized 
as a destroyer of economic balance and a creator of social conflict and as such, 

*The opinions expressed herein are those of the authors and do not necessarily represent those of any 
past or present Government agency. 

tStabilization Counsel, Office of Defense Mobilization; formerly Acting General Counsel, Economic 
Stabilization Agency; Associate Chief Counsel, Office of Price Stabilization; and Attorney, Office of 
Price Administration. 

tEconomist, Schenley Industries, Inc.; formerly Stabilization and Production Economist, Office of 


Defense Mobilization; Chief Economist, Economic Stabilization Agency; and Economist, Council of 
Economic Advisers and Office of Price Administration. 
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equally unpopular. The existence of this paradox, for such it is, raises the question 
of why this should be so. 

There are a number of factors which will help to furnish at least a partial ex- 
planation. In the first place, stabilization controls have the widest direct impact on 
the community: they affect directly buyers and sellers, consumers and workers, bor- 
rowers and lenders, and taxpayers. All of us are in one or more of these cate- 
gories. Second, the imposition of price and wage controls deprives the economy of 
its usual freedom to adjust prices and wages and substitutes a great deal of onerous 
paperwork to show compliance. Third, the function of stabilization is both to 
facilitate the orderly shift of resources to military use and to preserve the balance 
between the various groups in the economy—labor, management, farmers, and con- 
sumers. This dual objective can and does lead to conflict since producer interests 
can stress the importance of production objectives and the need for price and wage 
increases while the balancing of interest approach leads to emphasis on avoiding such 
increases. Thus, what are normally the functions of the market become transformed 
into basic political issues. The reconciliation of these two objectives then becomes a 
highly complicated and controversial activity. 

All sides are agreed in principle on the great undesirability of permitting war- 
time inflation to rage unchecked. The issue, as always, is over ways and means. 
How far can we rely on the so-called indirect methods of stabilization—e.g., fiscal 
and credit measures? To what exent do we have to supplement them immediately 
or ultimately by direct controls over prices and wages? The very rapid rise of prices 
and wages in the second half of 1950 showed how quickly inflation can take wing. 
Does that experience mean that government should be prepared to impose such 
controls as soon as an emergency develops? Should government have the power 
in being now, or can it wait until the emergency actually develops before asking for 
the authority? 

These are some of the issues which will be discussed in this paper. This will 
involve a description of the government’s planning program, its emphases, and prob- 
lems; the legislative background of the program; and some comment on the problem 
of making a planning effort operationally useful. 


PLANNING WirHouT OPERATING AUTHORITY 


The statutory authority for the formulation of stabilization measures by the Office 
of Defense Mobilization is Section 103 of the National Security Act of 1947,’ which 
provides that the National Security Resources Board will advise the President on 
“programs . .. for the maintenance and stabilization of the civilian economy in time 


” 


of war, and for the adjustment of such economy to war needs and conditions ... . 
By Reorganization Plan No. 3 of 1953,” among other things abolishing the National 
Security Resources Board, this function was transferred to the Office of Defense 
Mobilization, where it now resides. In addition, by Section 1o1(a) of Executive 


261 Strat. 499 (1947), as amended, 64 Star. 1280 (1950), 50 U. S. C. §404(c)(2) (Supp. 1952). 
* 18 Fep. Rec. 3375 (1953). 
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Order 10480 of August 18, 1953,’ the Director of the Office of Defense Mobilization 
was instructed to “coordinate all mobilization activities of the executive branch of 
the Government, including all such activities relating to . . . stabilization. . . .” 

Such congressional authority is, while adequate to support a stabilization plan- 
ning agency, of course, insufficient to launch an operating price stabilization program. 
It was this very question—#.e., whether planning could be effective in the absence of 
standby operating authority—which was the heart of the issue raised by the intro- 
duction of bills by Senator Capehart and others in the first session of the present 
Congress. The result of that experience was an express acceptance by the Admin- 
istration of stabilization planning responsibility and an understanding by Congress 
that such responsibility would be carried out without the necessity of a standby 
law. 

In January 1953, when the present Administration came into office, Title IV of 
the Defense Production Act of 1950* still authorized the fixing of price and wage 
ceilings by governmental authority. But like all past stabilization legislation of this 
kind, Title IV had but a short time to run—specifically until April 30, 1953. Without 
powerful presidential interference, such controls were expected to elapse. In his 
State of the Union Message of February 2, 1953,” President Eisenhower announced 
that no renewal of legislative authority in this area would be requested, and that in 
fact he proposed to remove such controls promptly. Wage ceilings were immediately 
withdrawn, and an orderly program of price decontrol actions was begun. 


A. Comparison of Standby Bills 
On the same day as the State of the Union Message, Senator Capehart introduced 


the first of two bills which have been conveniently referred to as “standby” measures. 
The first of these® contemplated that once these controls expired, the President could 
renew them, either generally or selectively, after prior consultation with a National 
Advisory Council and after an appropriate finding of necessity. This bill also con- 
tinued the organizational framework for controls which had grown out of Title IV 
of the Defense Production Act. Specific planning functions were assigned in the 
absence of the reactivation of controls: 


Sec. 402. ... to establish and maintain procedures for the study and evaluation of price 
and wage trends; to make monthly reports to the Congress with respect to 
these and related matters, and any special reports that bear upon the proper 
administration of this title; to formulate and recommend to the President gen- 
eral policies and regulations relating to controls on prices and on wages, salaries, 
and other compensation; to consult with advisory committees with respect to 

5 Id. at 4939. 
“64 Srat. 798 (1950), as amended, 66 Star. 296 (1952), 50 U. S. C. App. §§2061-2166 (Supp. 

1952). 

s The State of the Union—Address by the President of the United States, H. Rep. Doc. No. 75, 83d 

Cong., 1st Sess. (1953); 99 Conc. REc. 748-753 (1953). 

°S. 753 (Emergency Stabilization Act of 1953), 83d Cong., 1st Sess. (1953). Senator Capehart’s 
reasons for sponsoring this bill were explained at length in his article, Current Developments in Price 

Control Legislation: A Safe Middle Way, 38 lowa L. Rev. 222 (1953). 

°*99 Conc. REc. 717, at 721 (1953). 
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price trends and the improvement of pricing techniques which may be employed 
in future regulations; to draft for possible future use new and simplified regu- 
lations incorporating improved techniques suggested by such committees and 
prior experience in the administration of controls; . . . to maintain current 
rosters of qualified persons who would be available in the event of the activa- 
tion of controls . . . and to devise and perfect the appropriate pattern of 
organization and procedures which would be required in the event it should be- 
come necessary to impose selective or general controls. 


In the event of such reactivation, the bill provided for a freeze of prices and wages 
at then current levels, plus subsequent reconsideration of the freeze levels by refer- 
ence to particular standards. The bill omitted nearly all of the special interest 
amendments, including the Capehart Amendment of 1951, which had been added 
to the Defense Production Act since 1950. 

Shortly thereafter, on February 18, 1953, Congressman Multer of New York offered 
a bill providing only for a presidential freeze of go days’ duration, without any prior 
consultation.’ The temporary character of this bill was emphasized by an express 
provision barring challenges to the validity of any regulation, since the price field 
historically has been an area for full judicial review. Subsequently the identical 
bill was reintroduced by sixteen additional Congressmen,® as the Rules of the House 
do not provide for joint sponsorship. 

Senator Capehart’s second bill® was offered on February 25, 1953, under the joint 
sponsorship of all but three of the members of the Senate Committee on Banking 
and Currency. This bill provided merely for a go day freeze order, but continued 
the requirement of prior consultation with a National Advisory Council. This time 
no provision was made for the continuation of any existing agencies. As in the 
Multer bill, the base period employed for any price freeze must be a period within 
one month prior to the issuance of the freeze order. Unlike the Multer bill, the 
second Capehart bill failed to contain a clause barring a challenge to the validity of 
the go day freeze order; nor did it contain provisions for administrative reconsidera- 
tion and judicial review of the freeze and its amendments. 


B. Legislative Disposition of the Bills 


From March until June 1953 hearings were held and these bills were debated. 
The only witness firmly endorsing the standby bills was Mr. Bernard Baruch, who 
preferred a one-year freeze bill to the go day freeze authorized by Senator Capehart’s 
second bill." On behalf of the Administration, Mr. Arthur S. Flemming, Director 
of the Office of Defense Mobilization, opposed the enactment of a standby law, par- 


7H. R. 3184, 83d Cong., 1st Sess. (1953). 

*H. R. 3414, H. R. 3470, H. R. 3475, H. R. 3479, H. R. 3484, H. R. 3485, H. R. 3486, H. R. 3497, 
H. R. 3532, H. R. 3677, H. R. 3578, H. R. 3592, H. R. 3610, H. R. 3633, H. R. 3651, and H. R. 3657— 
all in Eighty-third Congress, First Session (1953). 

*S. 1081, 83d Cong., 1st Sess. (1953). 

*° Hearings before the Senate Committee on Banking and Currency on S. 753 and S. 1081, 83d 
Cong., 1st Sess. 714-760 (Part 2) (1953). Another forceful statement of this position appears in 
Ginsberg, Price Stabilization, 1950-1952: Retrospect and Prospect, 100 U. oF Pa. L. Rev. 514 (1952). 
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ticularly if it took any detailed form.’’ On the other hand, he stated that if Con- 
gress felt that it could not move rapidly enough to enact controls promptly in case 
of an emergency, then the general go-day freeze bill would be acceptable to the Ad- 
ministration. Tentatively at least, Mr. Flemming told the Committee that in the 
event of an emergency the Administration would request that Congress enact within 
10 days a go day freeze bill containing a pre-emergency base period. Whether or 
not Congress enacted the go day bill in the 1953 session, Mr. Flemming indicated 
that under any circumstances the Administration proposed to engage in planning 
for wartime stabilization under the authority of the National Security Act. 

The Senate Committee recommended the passage of the go day freeze bill, with 
three members dissenting.’” The Committee argued that it was a forlorn hope to 
expect Congress to act quickly to pass a freeze measure in case of an emergency, 
referring to the time taken to pass the Emergency Price Control Act of 1942 and 
the Defense Production Act of 1950. In contrast, the dissenting members argued 
that Congress could enact such a measure within 10 days—“when and if needed.”?* 
The minority expressly indicated their desire that Congress, rather than the Presi- 
dent, make the finding of whether an emergency existed and the character of the 
freeze controls :'* 


If Congress creates the freeze, then Congress will write the legislation to take effect at the 
end of the freeze period. If the President creates the freeze . . . he can also set the 
pattern for the succeeding legislation, and Congress will have little opportunity to do 
more than ratify the Presidential edict. 


The Senate passed the Committee-sponsored standby bill, but only after adopting 
an amendment by Senator Byrd prohibiting the President from using a freeze 
regulation except “whenever the United States has declared war against a foreign 
nation, or whenever Congress, by concurrent resolution,” authorized use of this 
power.’® The shifting of authority led the Administration, through Mr. Flemming’s 
testimony before the House Banking Committee, to oppose outright the Senate 
bill."® The House Committee refused to accept the go day freeze bill, either as it 
came from the Senate Committee, or with the Byrd Amendment attached.’7 The 
Committee asserted that Congress not only can but would act swiftly to legislate 
controls in the event of an emergency,'® and that the experiences of 1942 and 1950 
were inapplicable since in those cases Congress drafted detailed rather than general 
freeze authority." A large minority of the Committee sought to strike the Byrd 

™ Hearings, supra, at 1275-1333 (Part 4). 

*? Sen. Rep. No. 138, STanppy Economic Controis, REPORT FROM THE COMMITTEE ON BANKING 
AND CuRRENCY To Accompany S. 1081, 83d Cong., 1st Sess. (1953). 

13 1Id. at 45. ee Ta: at 46: 

*® 99 Conc. Rec. 5084 (1953). The vote favoring the Byrd Amendment was 45-41, with Senator 


Capehart bearing the brunt of the debate against it. 

*® Hearings before the House Committee on Banking and Currency on S. 1081, 83d Cong., 1st Sess. 
7-48 (1953). 

*TH, Rep. No. 516, 83d Cong., 1st Sess. (1953). 

2° 7@. at 11. 

19 Id. at 13. 
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Amendment from the bill, but, when this failed, voted against the freeze bill.?° 

Thus ended the legislative debate over whether effective stabilization planning 
required present authority to place the plans in action. But the result was in no sense 
a defeat for a planning program. Not only had the Administration announced the 
existence of such a program; in addition the opponents of the go day freeze bill had 
repeatedly employed the acceptance by the Office of Defense Mobilization of plan- 
ning responsibility as an argument against the Capchart bill. The mandate 
for preparedness planning, originating in the National Security Act of 1947, had 
now been reaffirmed in 1953. 


Tue ODM Ptanninc ProcRaM 


To some extent, the character of the stabilization planning activities of the Office 
of Defense Mobilization were pre-determined by the Administration’s position on 
the Capehart bills; in part by the precedent of action steps in previous emergencies; 
in part by the acceptance in 1953 by a large group in Congress of a temporary gen- 
eral freeze as the appropriate point for the beginning of any future program of di- 
rect stabilization controls; and in part by subsequent and extensive re-examination 
of this position on the merits. 


A. The Initial Objectives of Planning 


The general approach of ODM stabilization planning is relatively well known; 
it has been repeated by its Director and various other officials of the agency on public 
occasions and in appropriations hearings,”’ and it has appeared in various trade 
periodicals.?* The agency has prepared some drafts of bills which carry out the go 
day freeze objective. These bill are not being offered now by ODM, but are avail- 
able to the President should the time come when he believes such legislation is 
necessary. The agency has done much less work in formulating longer-range bills 
which Committees of the Congress might wish to use in framing the kind of legisla- 
tion that would supersede a go day freeze. Also the agency has formulated a com- 
prehensive general freeze regulation which could be used to implement a go day 
freeze bill, or which could be adapted promptly to any stabilization legislation which 
Congress might enact. On the assumption that any such legislation would permit 
modifications in a straight price freeze, the planning calls for giving priority to the 
development of tailored industry regulations for those industries whose pricing 
practices do not lend themselves well to the individual freeze technique. 

Apart from the price area, the ODM approach has been to formulate related 
policies for controls in the rent, wage, salary, and rationing fields. Although these 
other areas of stabilization responsibility raise other problems than those of com- 

2° Id. at 24-29. 

*1E.g., Hearings before the House Subcommittee on Appropriations, Supplemental Appropriations 
Bill, 1954, 83d Cong., 1st Sess. 299-301, 304-305 (Part 1) (1953); Hearings before the Senate Sub- 
committee on Appropriations on H. R. 6200, 83d Cong., ist Sess. 439 (1953); Hearings before the House 


Subcommittee on Appropriations, Independent Offices Appropriation Bill, 1955, 83 Cong., 2d Sess. 1259- 


1265 (Part 2) (1954). 
** See, for example, Green, Here’s Where War Mobilization Stands, Nation's Business, May, 1954, Pp. 
46. 
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modity pricing, the thread of consistency with the pricing program and of equal 
treatment (so far as that may be practicable) runs throughout the planning. 


B. Emphases of Pianning 


In addition to the principle of equal sacrifice under controls, certain other em- 
phases have developed in the course of the program. Some of these grow out of an 
effort to gain by past operating and planning experiences; some out of an explora- 
tion of how to increase the role of indirect economic controls in a mobilization and 
war economy; others out of a combination of insufficient appropriations and an 
urgent international situation; and most importantly out of the problem presented by 
atomic attack. 

At the outset, to the extent practicable, the planning program seeks to make more 
extensive use of the role of so-called “indirect” fiscal and credit measures which are 
administered by the Treasury Department and the Federal Reserve Board.?* Al- 
though widely used in the post-Korean period, from many quarters has come the 
suggestion that they should play an even greater role in any future emergency. The 
basic argument in favor of their greater utilization is the fact that they deal directly 
with the source of inflationary pressures—namely, excessive purchasing power. The 
extent to which they can be effectively utilized in case of atomic attack upon the 
United States is an unresolved question. Through the work of the Interagency 
Emergency Stabilization Committee, it is anticipated that progress can be made in 
gearing such controls to the remainder of the mobilization effort. This Committee 
is composed not only of ODM, Treasury, and the Federal Reserve Board, but also 
of representatives from the Departments of Interior, Agriculture, Commerce, and 
Labor. 

Second, an effort is being made in the planning program to relate price stabiliza- 
tion to other stabilization programs. Although Section 402(d) of the Defense Pro- 
duction Act expressly provided for the integration of wage controls with price con- 
trols, the steel case demonstrated that in actual administration the degree of such 
integration left much to be desired. Other mobilization programs will have an im- 
portant bearing upon the stabilization program as well. For example, the current 
program of expanding essential productive capacity (i.¢., the mobilization base)** by 
making possible larger output of goods will tend to reduce the inflationary problem. 

Third, the stabilization planning effort has given attention to the timing of both 
indirect and direct controls. The Korean experience has now made the importance 
of timing quite clear, if that were not true before. In that situation it was the Con- 
gress which insisted upon the inclusion of stabilization authority in the Defense 
Production Act of 1950, and when this authority was not employed until January 
1951 the Administration opened itself up to considerable criticism in Congress and 


28 “One of the major problems in this program is to determine the proper balance of indirect measures 
and direct controls to combat inflation in event of an emergency. Efforts will be directed toward the 
greater use of credit and fiscal measures. . . .””. DEFENSE MopsiLizATION: REPORT TO THE PRESIDENT BY 
THE Director OF THE OFFICE OF DEFENSE MOBILIZATION 23 (October 1, 1953). 

** See Symposium on the Mobilization Base, 13 Fev. B. J. 141 (1953). 
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throughout the country. By 1952 it became quite clear that the Executive had failed 
to employ direct controls at the time when they could have made their most sig- 
nificant contribution. This is a mistake which present planning seeks to avoid. 

In the fourth place, present planning emphasizes that we must be flexible in 
preparing for any future crisis, and that there will be differences in the extent to 
which different kinds of controls may be necessary. Between the end of World War 
II and the outbreak in Korea, mobilization planning concentrated on the problems 
of full mobilization. With the outbreak in Korea, when something less rigorous 
was called for, it became necessary to improvise a stabilization program for partial 
mobilization. 

Nor does the present planning assume that the next mobilization effort will 
necessarily be either another World War (like World War II) or another Korea. 
The lesson has been learned that useful planning must be sufficiently flexible to meet 
either of these situations, various “in-between” situations, and also attacks upon the 
United States itself.2° The lack of experience makes particularly difficult the 
task of planning stabilization should an atomic attack befall this country, although 
it appears somewhat obvious that matters of distribution would take on new im- 
portance. 

In the fifth place, emphasis has been placed on benefiting from the past two 
experiences of governmental price-fixing. This has been facilitated by the willingness 
of many industries to cooperate in reviewing and making recommendations for im- 
proving upon past regulatory techniques. It should be pointed out that by this 
time the greatest reservoir of price control expertise is in industry. This willingness 
of industry groups to cooperate has been fortunate because of severe budgetary 
restrictions on the Office of Defense Mobilization. 

Finally, closely related to the emphasis upon industry service is a related emphasis 
upon the development of actual operational documents. The tendency of any 
planning operation is the continuous production of policy memoranda, together with 
extensive conferences dealing in important but philosophic generalities. This error 
has been avoided by emphasis upon the development of operational documents in 
line with the general policy approach. Such an approach has been useful in at- 
tracting the industry people who can make an effective contribution to stabilization 
planning. This emphasis on the operational aspects of stabilization planning also 
gives promise of reducing the delays which in the past have prevented the adequate 
and prompt implementation of stabilization programs. 


*° “Therefore, in accordance with the promises that we made to Congress and the public, we are 
developing detailed plans for stabilization controls which can be submitted to Congress whenever it is 
decided that conditions warrant such a move. The objective of this work is to prepare a series of 
stabilization policies and actions based on alternative assumptions of the kind of emergencies that may 
face us in the future. This will include preparation of actions which would be necessary to meet the 
problems of stepped-up mobilization and full mobilization, with or without direct attack on the 
United States.” DeFENsE MosiLizaTion: REPorT TO THE PRESIDENT BY THE DIRECTOR OF THE OFFICE 
oF DEFENSE MoBILizaTION 23 (October 1, 1953). 
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OTHER PROBLEMS OF STABILIZATION 


The foregoing discussion by no means touches upon all the major problems of 
planning or operating an emergency stabilization program. All of the other articles 
in this symposium present specific problems which were of the greatest significance 
during the post-Korean program.*® Significantly, the same problems were also 
of major significance during the World War II program, which has been more 
extensively recorded for posterity.** An analysis of that experience will show that 
while the OPA experience and climate differed greatly from that of OPS, by and 
large the same instrumentalities and techniques of control were employed, although 
with a different rigor. Particularly when it is realized that the post-Korean stabiliza- 
tion effort began its life with an anti-OPA bias, this eventual reliance upon similar 
measures is important to price control technicians. 

Among the remaining major problems which are not here treated, the farm, labor, 
and organizational ones are perhaps the most pressing. Just how to gear into a 
ceilings program the existing farm price support program has been a problem since 
the passage of the Emergency Price Control Act of 1942. With the Little Steel 
Formula, the wage problem of World War II was kept in bounds until the 1946 
settlement on steel prices and wages helped to push that program to its oblivion. 
The post-Korean wage program ran into serious trouble in the more famous steel 
wage case of 1952. Finally, how to establish or even plan for an effective field 
organization without adequate funds, and knowing full well that the organization 
may reach tremendous proportions (as during World War II), is alone enough to 
tax anyone’s ingenuity. Yet in terms of an attack upon the United States, this 
might well be far more important than settling most of the substantive issues. 

These are the kinds of issues which the planner of today must strive to solve to 
meet the possible problems of tomorrow. 


2°Tn addition, there are a number of unpublished descriptions of the probiems arising in specific 
commodity areas during the post-Korean experience, as well as studies in the wage, salary and rent 
fields. 

77 The United States Government Printing Office published several volumes on the OPA experience, 
of which these were the most important: OPA BrstiocrapHy, 1940-1947; OPA CHRonoLocy; MINUTES 
OF THE PRICE ADMINISTRATION COMMITTEE; THE BEGINNINGS oF OPA; A History OF RATION BANKING; 
WarTIME APPAREL Price CoNnTROL; FIELD ADMINISTRATION OF WARTIME RATIONING; OPA AND THE 
Pustic Untiry Commissions; STUDIES IN INDUSTRIAL PRICE CONTROL; PROBLEMS IN PRICE CONTROL: 
PrrcING STANDARDS; PROBLEMS IN PRICE CONTROL: PRICING TECHNIQUES; PROBLEMS IN Price CONTROL: 
CHANGING PRoDUCTION PATTERNS; PROBLEMS IN PRICE CONTROL: STABILIZATION SUBSIDIES; PROBLEMS IN 
Price ConTrot: LEGAL PHASES; PRoBLEMS IN Price CoNnTROL: NATIONAL OFFICE ORGANIZATION AND 
MANAGEMENT; STuDIES IN Foop RATIONING; VOLUNTEERS IN OPA; and A SnHort History oF OPA. 





THE GENERAL CEILING PRICE REGULATION— 
PROBLEMS OF COVERAGE AND EXCLUSIONt 


Arrep LETzLer* 


I 


DEVELOPMENT AND STRUCTURE OF THE REGULATION 


A. Introduction 


Direct price controls under OPS really began when the General Ceiling Price 
Regulation (GCPR) was issued on January 26, 1951... Although described as an 
interim regulation, the GCPR remained in effect for many sellers and commodities 
throughout the entire period of price control from January 1951 to March 1953. In 
this respect, it paralleled the history of its predecessor under the Office of Price Ad- 
ministration during World War II, the General Maximum Price Regulation (GMPR 
or General Max), after which it was largely patterned. 

Each of these two general price freeze regulations was issued after an initial 
period in which reliance was placed mainly on voluntary or selective techniques of 
price control, and only after the stabilization agencies became convinced that such 
voluntary or selective methods would not work.? Based on past experience, it 
seems reasonable to expect that, in a future general emergency calling for the im- 
position of direct price controls, a general price freeze will be utilized again. 

The purposes of this study are to describe the origin and development of some 
of the major provisions of the GCPR and to analyze and discuss some of the 
problems not apparent from a mere reading of the regulatory provisions themselves, 
and in doing so to set down some comments and suggestions which might be of 
value in connection with the use of a general freeze in the future. 

The factors that led to the use of other methods of price control for many things 
originally covered by the general freeze, are beyond the scope of this study. Under 
both OPA and OPS, a general freeze was viewed primarily as a comprehensive stop- 
gap measure, and secondarily as a continuing mechanism for miscellaneous items. 
Some of these were not sufficiently important or troublesome to require specific reg- 
ulations; for others, the freeze was as good a technique of control as any other. 

+ The opinions herein expressed are the author’s and do not necessarily reflect the position of any 
past or present Government agency. 

* A.B. 1931, Cornell University; LL.B. 1933, Columbia University Law School. Attorney with Se- 
curities and Exchange Commission. Formerly Associate Chief Counsel, Office of Price Stabilization, 
and Assistant General Counsel, Office of Price Administration. Author, Price-Supply Problems in 
Building Materials, chapter 19 in PRopLEMs IN Price ConTRoL: CHANGING PRopucTION PaTTERNs, GEN. 
Pus. No. 9, OPA HisroricaL Reports ON War ADMINISTRATION 293-357 (1947). Contributor of 
articles to Columbia Law Review. 

116 Fep. Rec. 808 (1951). 

* However, prior to the issuance of the GMPR OPA had issued more than one hundred specific 


regulations, whereas OPS had issued only two prior to the GCPR, one of them issued only the day 
before. 
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The major defects of a general freeze appear when it is viewed as a long-run 
comprehensive control method. Any attempt to analyze the inherent limitations 
that made it desirable to replace the general freeze in particular cases would encom- 
pass the whole range of problems and activities of the price stabilization program. 

This study, then, is more in the nature of an exposition of the technical problems 
of a general price freeze, using the actual experience under the GCPR as the vehicle. 
It, therefore, seeks to discuss only the regulatory and interpretative problems to be 
faced once those in policy-making positions have decided upon a general price 
freeze. 

While some problems cannot be known in advance of the actual occasion for the 
imposition of a freeze, many aspects of a general price freeze would be much the 
same under almost any circumstances, and were much the same during the time of 
both OPA and OPS. A description of the provisions of the GCPR, and an analysis 
of some of the most vexing problems, therefore, can be useful for the future. 

The basic framework of the GCPR, like that of the GMPR, is fairly well known. 
In brief, the general freeze covered most sales of commodities and services, and 
fixed each individual seller’s ceilings at the highest prices he himself charged during 
a preceding base period. The primary and immediate purpose of the general freeze 
was to stop the upward thrust of all price movements, and to give the stabilization 
agency time to issue tailored regulations for specific industries. 

The freeze technique catches business and prices as of a specific period in time. 
But the business conditions themselves do not remain frozen. A “pure” freeze 
does not provide for people not in business, or for commodities not sold, during 
the base period. So other methods in addition to the pure freeze had to be devised 
to take care of the problems of new goods and new sellers. These included the 
techniques of formula, comparison, and competitive pricing, and each raised its own 
series of complex administrative and interpretative problems. 

In addition, the GCPR was not literally and completely a “general” freeze. 
It covered most, but not all sales of commodities and services. Some of the ex- 
ceptions were based on statutory exemptions or limitations, others on grounds of 
administrative difficulties, and others on overriding considerations such as the needs 
of the defense program. 

The advantage of a general freeze is that it can be issued quickly to cover im- 
mediately a wide area. A large staff is not essential to its issuance, since it is based 
primarily on existing prices and practices, and requires a minimum of factual in- 
vestigation and information. By the same token, the very comprehensiveness of a 
general freeze would require a large staff either to administer it if it is to remain 
in effect for any significant period of time as a continuing mechanism of control, 
or to replace it with more specific regulations under a continuing program of price 
control. An adequate staff is necessary to authorize exceptions and adjustments to 
avoid serious hardship, impairment of the defense program, or general disregard of 
the regulation. 

The effects of a general freeze on some individual sellers or industries might 
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become intolerable even over a short period of 60 or go days. On the other hand, 
many problems, even though serious to the persons involved, can be “lived with” 
for a short time, if there is some assurance that help is on the way. For the short 
term, therefore, a general freeze need not “fit” perfectly for everybody—this, as 
already indicated, both facilitates its issuance and complicates its administration or 


replacement. 
Even for the short term, however, the specific provisions of a general freeze may 


serve to ease the administrative burdens. Some of the later refinements of the 
GCPR, if included at the outset in any future general freeze, might eliminate some 
of the pressure on the administrative staff. This would leave the staff to that 
extent freer to cope with the many problems that cannot be eliminated except by the 
issuance of specific regulations to replace the freeze. 

For example, a more liberal exemption policy for small business, for insignificant 
items difficult to control, and for other situations where exemptions would have no 
real impact on the stabilization program, and the earlier use of “built-in” adjust- 
ment provisions (like the one permitting the use of price lists where some—but not 
all—of the items had been sold at the list prices during the base period) would have 
made it unnecessary for large numbers of sellers to come to OPS for information or 
relief. At the same time, the resulting “relaxation” would not have been expensive 
to the stabilization program, certainly not in relation to the time and effort required 
to listen to, much less answer, the complaints and pleas otherwise encountered. 

B. Selection of the Base Period 

The GCPR, issued on January 26, 1951, established ceilings on the basis of prices 
in effect during the base period of December 19, 1950 to January 25, 1951, inclusive. 
The GMPR, issued by OPA on April 28, 1942, used the month of March 1942 as a 
base period. 

Both freezes used base periods later than those mentioned in the respective 
statutes. The Emergency Price Control Act of 1942” directed that so far as prac- 
ticable consideration be given, among other things, to the prices prevailing between 
October 1 and October 15, 1941. Similarly, the Defense Production Act of 19507” 
referred to prices prevailing May 24, 1950 to June 24, 1950, inclusive, the month prior 
to the Korean invasion. 

Selection of a base period posed three main questions: (1) How far back should 
the base period be set—in other words, how much of a rollback of prices, if any, 
should be required; (2) how long should the base period be—a day, week, month, 
or longer; and (3) should there be a uniform base period for all sellers or staggered 
base periods for different groups or levels? 

The Defense Production Act itself contained no provision regarding a base 
period for a freeze, other than the direction that so far as practicable consideration 
be given, among other things, to the level of prices prevailing May 24 to June 24, 
1950. 


**56 STAT. 23, 24 (1942), as amended, 50 U. S. C. App. §§901, 902(a) (1946). 
°° 64 Stat. 798, 803 (1950), as amended, 50 U. S. C. App. §§2061, 2102(b)(c) (Supp. 1952). 
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In January 1951, a rollback to the prices in effect during the period May 24 to 
June 24, 1950 seemed clearly out of the question. The situation was complicated, 
however, by the fact that the Economic Stabilization Agency’s public announce- 
ment on December 19, 1950 of its Voluntary Pricing Standards included the follow- 


ing sentence: 


The Agency served notice upon all sellers affected by the standards that any official 
price action hereafter taken will make use of a base period ending not later than De- 
cember 1, 1950, and that no seller will derive any advantage under the regulations from 
price increases after that date. 


The longer the issuance of a general freeze was delayed, the more difficult it was 
to restore pre-December 1950 prices. In late January 1951, a rollback to December 
1, 1950 price levels would have meant approximately a two-month rollback, as com- 
pared with just under a month by OPA. There were strong practical arguments 
against such a rollback. It was not possible to roll back wages, representing an 
important element of business costs, and, of course, under the Defense Production 
Act the imposition of wage controls was tied to price controls. Neither could the 
prices of many imported commodities, some of which represented important costs 
to domestic manufacturers and processors, be rolled back. Furthermore, farm 
products generally were below the statutory minimum prices, and OPS was legally 
unable even to fix ceilings on many agricultural commodities, much less roll back 
their prices. 

It was reluctantly concluded that any significant rollback was not feasible. Re- 
luctantly, for two reasons: First, the decision meant that the freeze would catch 
prices at a higher level during a period in which cost-price relationships were more 
distorted; second, it appeared to be a breach of faith with those who had relied 
on the statement that no seller would derive any advantage under price regulations 
from price increases made after December 1, 1950. 

OPS believed that any base period would provide serious problems, but that 
one as near in time as possible to the date of the freeze would provide the fewest 
administrative difficulties.* The Statement of Considerations for the GCPR recog- 
nized the practical considerations, and sought to mollify the reaction to the current 
freeze by stating that in the future the price-cost structures in the various industries 
would be examined to determine where changes in existing prices were appropriate. 

It had been proposed that the base period end on January 19, 1951, to avoid 
legalizing price increases after that date in anticipation of the freeze. A modest 
rollback of this kind to cut off last minute price increases seemed both feasible and 
desirable. The proposal was rejected, however, in part because of the opposition to 
any rollback, and in part because of the decision to make the freeze effective im- 
mediately upon issuance on January 26, 1951.4 Had the original plan to make the 


* Memorandum from Michael V. DiSalle to Eric Johnston, Jan. 20, 1951. This had also been the 
OPA view. See the Statement of Considerations for the GMPR. 

“For a more detailed discussion of the events leading up to the decision to use a current base period 
and make the regulation effective immediately, see GARDNER ACKLEY, SELECTED PROBLEMS OF PRICE 
ConTRoL STRATEGY, 1950-1952 (unpublished OPS study) c. 2. 
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freeze effective two weeks after issuance been followed, sellers would have had time 
to adjust their prices under a rollback; to make a rollback effective immediately 
would undoubtedly have caused numerous sellers to be in violation of the regu- 
lation.® 

The length of the base period was not as controversial as the question of a roll- 
back. OPA had used a calendar month as the base period. OPS used a period of 
approximately five weeks. Generally, in both instances, the objective was to select 
the shortest period that would catch representative transactions for the bulk of the 
volume of sales.° For such a comprehensive regulation as the GCPR or the GMPR, 
it was felt that a base period of at least one month was required to achieve this 
objective. 

If a base period is made too short, it is not likely to cover enough sales to be 
representative, especially for items with a long production period. If a long base 
period is used, more sellers are covered, but then there is the danger that going 
back too far will freeze many sellers at out-of-line prices.’ 

When the same base period is used for all sellers, inequities may result from the 
fact that some sellers have not had or used the opportunity to raise prices as fast 
as others. A uniform base period thus could freeze many sellers’ costs at a high 
level and their selling prices at a lower level. For this reason, both in OPA and 
OPS the use of staggered base periods was considered, but eventually rejected because 
of the complexity of the problems involved. 

Inequities resulting from the use of a uniform base period could be most 
serious at the distributive levels. In many industries, price increases at the manu- 
facturing level normally would be reflected sometime later at the wholesale level, 
and yet later at the retail level. But this was not uniformly so, and also the period 
before the imposition of the freeze was not a normal period in the usual sense. 

The use of staggered base periods would have required a determination of what 
were reasonable lags for wholesalers or retailers. Furthermore, many manufacturers’ 
prices also lagged behind increases in their costs. OPS concluded that the use of 
one base period for all sellers, with a recognition that inequities existed which 
would be adjusted as soon as they could be identified, would be easier to justify 
than the use of questionable time lags from the start.® 

The Statement of Considerations for the GCPR also cast some doubt on the 
seriousness of the lag problem:® 


*Under OPA, the GMPR became effective for manufacturers on May 11, 1942, two weeks after 
issuance, and for retailers on May 18, 1942, three weeks after issuance. 

°For OPA practice, see Dickerson, The Industry Earnings Standard, in PRoBLEMS IN Price ConTROL: 
Pricinc STANDARDS, GEN. Pus. No. 7, OPA HisroricaL Reports ON War ADMINISTRATION 27, at 69 
(1947). 

* For example, if a base period of six months were used, and a seller’s only sale of a particular com- 
modity came on the first day of that period, he would be frozen to that six months’ old price. In the 
same situation but with a one-month base period, his price for that particular commodity would be 
fixed in line with prices charged for other commodities in the one-month period. 

* Memorandum of Jan. 20, 1951, from Michael V. DiSalle to Eric Johnston. 

°In reaching this conclusion, OPS may have been influenced by the feeling that the OPA experience 
with GMPR indicated the importance of the squeeze problem was probably overestimated. See Hart, 
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The base period selected is uniform for all sellers covered by this regulation. Normally, 
there is a lag between a change in prices at one level and a corresponding change in 
prices at the next level of production and distribution. The degree of the lag usually 
depends on the rapidity with which merchandise is turned over and on the state of the 
markets. But these are certainly not normal times. The speed with which prices have 
been rising over the whole economy indicates that most sellers have been keeping pace 
with, and in many cases anticipating, the rise in costs. 


Undoubtedly the selection of the base period may minimize or complicate the 
administrative problems of a general freeze. Yet attempts to minimize the ad- 
ministrative problems by selecting an earlier base period to freeze a lower level of 
prices and a better price relationship, or by using staggered base periods for the 
different levels of production and distribution, might have created worse admin- 
istrative problems than those sought to be thus avoided."® 

Although failure to provide for a rollback in setting the base period for the 
GCPR has been criticized as a mistake, the substance of that criticism is really di- 
rected at the failure to issue the regulation earlier. Failure to act earlier admittedly 
posed serious problems in the administration of the stabilization program. But 
having failed to act earlier, it is doubtful if the Government could have simplified 
those problems by seeking to turn back the clock to pre-December 1950 prices.” 

The major lesson seems to be that it is better and easier to catch the price struc- 
ture at a reasonable stage before it gets out of hand, rather than to let it get out 
of hand and then seek to restore it to some prior “normalcy.” Congressional and 
business sentiments were much stronger against rollbacks than they were against 
an earlier imposition of a freeze. OPS’s subsequent unhappy experience with roll- 
back attempts was evidence of this although it must be recognized, of course, that 
the earlier a rollback is attempted the greater are its chances of success. 





The General Maximum Price Regulation, in ProsLeMs 1N Price CoNnTROL; PricInc TECHNIQUES, GEN. 
Pus. No. 8, OPA Historica, REPoRTs ON WaR ADMINISTRATION I, 12 (1947). 

29 Tt is interesting to note the base period provisions in S. 1081 and H. R. 3184, 83rd Cong., 1st 
Sess. (1953), bills introduced in February, 1953, by Senator Capehart and Representatve Multer, re- 
spectively, to give the President standby authority to issue a go-day freeze in an emergency. The Cape- 
hart bill, as passed by the Senate on May 19, 1953, authorized the establishment of ceilings on prices 
“at those prevailing as of the close of business on the business day next preceding the day on which 
the action is taken, or those prevailing on the nearest date during the preceding thirty days on which, 
in the judgment of the President, they are generally representative, or if none prevailed during such 
thirty day period, then those prevailing on the nearest date on which, in the judgment of the President, 
they are generally representative.” The Multer bill authorized a freeze as of a “base date or dates, or 
base period, not more than one month prior to such order.” 

Both bills thus seemed to prohibit a rollback of more than a month. S. 753, a bill introduced earlier 
in February, 1953, by Senator Capehart to give the President general standby authority for economic 
controls, seemed (Sec. 402) to prohibit any freeze rollback by requiring that the initial fixing of ceilings 
be “at the level prevailing as of the close of business on the business day next preceding the day on which 
the action is taken.” 

** The General Manufacturers’ Regulation, CPR 22, 16 Fep. Rec. 3562 (1951), only attempted to 
restore approximately the price levels of Dec. 31, 1950. But while CPR 22 provided that pre-Korean 
prices could be increased to reflect increases in cost of many manufacturing materials only up to Dec. 
31, 1950, many other raw materials cost increases were allowed up to March 15, 1951. Furthermore, 
cost increases for farm commodities below parity were allowed up to any current date. And for labor, 
cost increases could also be computed up to March 15, 1951. These provisions recognized the im- 
practicability of rolling back prices in certain areas of the economy. 
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A modest rollback period, of approximately two to three weeks, undoubtedly 
would have been feasible, and would have minimized to some extent the distortions 
otherwise frozen into the price structure. Whether it would have made enough 
difference to have had a significant effect on the stabilization program is prob- 
lematical. It would have required postponement of the effective date of the freeze 
for at least two weeks, and after having delayed so long, the stabilization agencies 
were anxious to make the freeze effective immediately and avoid possible confusion 
and uncertainty during a waiting period. 

In retrospect, the use of a uniform current base period seems justified, certainly 
in the light of the objective of speedy and comprehensive control at one stroke. 
The lag in distributors’ prices and other problems, could be, and were, met later by 
the issuance of specific regulations tailored for such problems. 

C. Coverage 

The Statement of Considerations for the GCPR stated: 

The purpose of the accompanying general regulation is to hold prices on a broad 
front. Accordingly, it covers the widest possible range of commodities and sellers. 
Manufactures, wholesalers and retailers together with suppliers of services come within 
its terms. The intention has been to include within its scope all sellers of all commodities 


and services except to the extent that legal or strong practical reasons require that par- 
ticular sellers or types of commodities be exempt. 


The basic approach, dictated by the very concept of a “general” freeze, was that 
everything and everyone was covered, unless specifically excluded. Notwithstanding 
general agreement as to the approach on coverage, many problems, some of a tech- 
nical nature, existed with respect to the definitions of commodities, services, persons, 
sales, the list of exemptions, the treatment of imported commodities, etc. These 
will be discussed below. 

1. Definition of Commodities and Services. The GCPR defined commodities, 
in Section 22, as including “commodities, materials, articles, products, supplies, com- 
ponents processes. . . .”!*_ This was almost verbatim the definition of “materials” 
in Section 702(b) of the Defense Production Act (50 U. S. C. App. §2152(b) (Supp. 
1952)). 

The general term “commodities” was more a part of the folklore of OPS, as it 
was of OPA, than “materials.” There is no evidence that the use of “materials” 
in the Defense Production Act was intended to have a different result than the use of 
“commodity” in the Emergency Price Control Act of 1942. In fact, it was clear 
that “materials” was intended to be at least as comprehensive as “commodity” was 
under the Emergency Price Control Act; materials as defined in the Defense Pro- 
duction Act included “commodities.”?% 


*® The definition originally also included “and contracts to buy, sell or deliver any of the fore- 
going.” These words, which also appeared in the definition of commodity in the GMPR, are not really 
necessary to the definition, and caused some persons to claim different ceilings for contracts as against 
deliveries, For this reason, they were deleted by Amendment 2 to the GCPR, 16 Fed. Reg. 1789 (1951). 

** “Commodity” as defined in Sec. 302(c) of the Emergency Price Control Act of 1942 also included 
“materials.” 
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Just as the definition of commodities was intended to include every tangible 
object not specifically excluded, so the definition of service was intended to include 
every operation or function other than that of an employee.’* Thus fees or charges 
for the granting of a privilege, for forbearance to act, and for rentals of commodities 
or services were subject to the regulation as prices for services. 

The GCPR covered many services not subject to regulation by OPA. The 
Emergency Price Control Act had applied only to services supplied in connection 
with a commodity.’® This restriction did not appear in the Defense Production Act. 
Thus the Defense Production Act and the GCPR applied to many personal services 
unrelated to commodities, as for example, most banking services.’® 

The GCPR became effective immediately for services as well as commodities. 
Under the GMPR, issued April 28, 1942, the prohibition and maximum price pro- 
visions did not apply to sales of services at retail until July 1, 1942, and prior to 
that date, OPA issued a special regulation for services.’ 

OPS as soon as practicable also issued a specific regulation replacing the GCPR 
for most services.'® But while OPA had in effect exempted retail services pending 
the preparation of a services regulation, OPS covered services generally under the 
general freeze while it was readying its services regulation. 

Recognizing that a general freeze cannot adequately meet the special needs of 
numerous suppliers of services, just as it cannot adequately meet the special needs 
of other industry groups, the purposes of a general freeze are better served by 
covering services for the short term while a specific regulation is being drafted, as 
OPS did, than by exempting them as OPA did. If retail sellers of services are to be 
exempt from a general freeze until a specific regulation can be worked out for them, 
why not retail sellers of commodities, or other special areas? This approach, car- 
ried far enough, turns a “general” freeze into a technique of selective controls, thus 
frustrating the very purpose of the general freeze—to cover quickly the broad front 
of commodities and services. 

2. Persons and Transactions Covered. The regulation not only prohibited sales 
at prices exceeding the ceiling prices, but also prohibited any person from buying in 
the regular course of business or trade at a price higher than ceiling. The regula- 
tion defined “person” in the terms of Section 702(a )of the Act (50 U. S. C. App. 


** Wages and salaries, while subject to control under the Defense Production Act, were under the 
jurisdiction of the Wage and Salary Stabilization Boards, and so were excluded from price regulations. 

The definition of service in the GCPR also originally included a reference to contracts to sell or 
supply services. This was deleted by Amendment 2 to the GCPR, for the same reason as applied 
to the deletion of a similar reference to contracts in the definition of commodities. 

*° Actually, Sec. 302(c) of the Emergency Price Control Act of 1942 defined commodity as in- 
cluding services rendered otherwise than as an employee in connection with the processing, distribution, 
storage, installation, repair or negotiation of sales of a commodity. 

*©One banking service that was subject to control under OPA was the rental of safe deposit boxes. 
It was held that the definition of commodity under the Emergency Price Control Act included the 
storage of jewelry and securities, and that this constituted a service in connection with the storage of 
commodities. See Lincoln Savings Bank v. Brown, 137 F. 2d 228 (E.C.A. 1943). 

*7 Maximum Price Regulation 165, 7 Fep. REG. 4734 (1942). 

*8CPR 34, 16 Fep. Rec. 4446 (1951). 
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§2152(a) (Supp. 1952)) to include an “individual, corporation, partnership, associa- 
tion, or any other organized group of persons, or legal successors or representative 
of the foregoing, and includes the United States or any agency thereof, or any other 
government, or any of its political subdivisions, or any agency of any of the fore- 
going.” 

Section 405 of the Defense Production Act (50 U. S. C. App. §2105(a) (Supp. 
1952) ) made buyers’ over-ceiling payments unlawful only when the buyer was buy- 
ing or receiving any commodity or service in the regular course of business or trade.’® 
A purchase in the regular course of business or trade included one by an industrial, 
commercial or governmental consumer, or by a person in the business of buying for 
resale, but did not include purchases by individual ultimate consumers for their 
own or family use. Sellers, however, were subject to ceiling price restrictions 
whether or not their sales were made in the regular course of business or trade.?° 

Under the definition of person, the separate identity of a corporation was pre- 
served, and transactions between corporations were subject to the ceiling price re- 
strictions even when between affiliated corporations. In the absence of specific 
regulatory provisions, different corporate entities were regarded as different sellers 
except where necessary to prevent fraud.** Although undoubtedly some transactions 
between affiliated companies might have been treated as bookeeping transactions 
similar to transactions between two divisions of one company, neither time nor 
staff permitted an examination of transactions of this kind to determine when an 
exemption from the general freeze would have been justified and when it would 
have been subject to abuses. In later months, it was possible to give attention to 
specific situations and to determine that no harm to the stabilization program would 
come if some inter-corporate transactions were exempt. 

For example, sales of iron ore, bauxite, pulpwood, and tobacco between affiliated 
corporations were exempted by later actions.** The statements of considerations in- 
dicated that although the affiliated corporations were technically separate persons 
under the definition in the GCPR, transactions between the affiliates in these cases 
were really similar to transfers betweens divisions or units of the same business. 
It is significant that these transactions involved raw materials, and it was found 
that the exemption of sales between affiliates would not affect ceilings on the finished 
products. A general exemption of transactions between affiliated corporations, how- 
ever, would not seem desirable, and certainly not as a part of a general freeze. 

The GCPR in general cut across pre-existing contracts, by making the prohibitions 
against over-ceiling transactions apply “regardless of any contract or other obliga- 


*® A similar restriction appeared in the Emergency Price Control Act of 1942, Sec. 4(a). The Cape- 
hart and Multer bills to give the President standby authority to impose a 90-day freeze also contained 
similar limitations (S. 1081 and H. R. 3184, 83rd Cong., 1st Sess. (1953)). 

° Interpretations, OPS Loose Leaf Service, 42 Reg 11:202.1. 

* Interpretations, OPS Loose Leaf Service, 42 Reg 11:222.41. 

*? Amendment 16 to GOR 9, 17 Fev. Rec. 3648 (1952); Amendment 30 to GOR 9g, 18 Fen. Rec. 
227 (1953); Amendment 8 to GOR 8, 18 Fep. Rec. 824 (1953); Supplementary Regulations 119 to the 
GCPR, 17 Fev. Rec. 8346 (1952). 
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tion.” A similar provision had been included by OPA in the GMPR and had been 
held valid by the courts.?4 

Authority to cut across pre-existing contracts was contained in Section 402(d) (1) 
of the Defense Production Act of 1950 (50 U. S. C. App. §2102(d)(1) (Supp. 1952)), 
which read: 


Regulations and orders issued under this title shall apply regardless of any obligation 
heretofore or hereafter incurred except as provided in this subsection; but the President 
shall make appropriate provision to prevent hardships and inequities to sellers who have 
bona fide contracts in effect on the date of issuance of any such regulation or order for 
future delivery of materials in which seasonal demands or normal business practices re- 
quire contracts for future delivery. 


The GCPR made no provision for existing contracts to prevent hardship, because 
it was impossible to identify in advance the specific types of hardship situations which 
a general freeze might create and which would qualify for relief under this Section 
of the Act.*# 

Section 10(c) of the regulation did, however, permit importers of strategic ma- 
terials to pass on price increases for imported goods received after January 26, 1951, 
pursuant to contracts entered into on or before that date. The purpose of this was 
to maintain essential supply, as well as to avoid the damage to our relations with 
friendly nations that would have resulted if importers canceled bona fide contracts. 
Once deliveries on existing contracts were disposed of, the importer’s ceiling price 
reverted to the base level. 

Soon after the issuance of the GCPR, a somewhat similar dispensation was given 
exporters, who were permitted to fulfill written contracts for export sales executed, 
or based upon firm written orders made, prior to January 26, 1951.7° The ex- 
porters were required, however, to observe the domestic ceilings on their purchases. 

As justification for this action, it was stated that there is an extra time lag in the 
case of exports between the contract date and the date of delivery, because of the 
special factors applicable to export sales, special packing, shipping arrangements, 
license clearances, etc. Second, it was felt that the failure to fulfill contracts for 
export might have a detrimental effect on foreign trade, business reputation for 
honoring contracts, and foreign relations generally. Also, the relief thus granted 
exporters would not generally have any inflationary impact in the United States. 

Any general exception of existing contracts would be inconsistent with the 

23 Seminole Rock and Sand Co. v. Fleming, 170 F. 2d 542 (E.C.A. 1947). 

**The general problems relating to adjustments under the freeze, to relieve hardship and for 
other purposes, are discussed in another study. Sec. 4(a) of the Emergency Price Control Act of 1942, 
the statutory authority for the provision in the GMPR cutting across existing contracts, did not require any 
special provision to prevent hardship for sellers who had contracts in effect when the regulation was 
issued. Nor did the Capehart and Multer bills to give the President standby authority to impose a 


go-day freeze (S. 1081 and H. R. 3184, 83rd Cong., 1st Sess. (1953)) limit the authority to cut across 
existing contracts. 

2° SR g to the GCPR, 16 Feb. Rec. 2063 (1951). Originally this was limited to merchant exporters 
who bought commodities for resale to foreign buyers. A revision, 16 Fep. Rec. 4194 (1951), extended 
the application of the regulation to cover producer exporters as well. 
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purposes and effectiveness of a general freeze. After a general freeze is issued, it 
may be possible and desirable, on analysis of specific situations, to authorize the 
carrying out of some pre-existing contracts. For example, at a later date, OPS per- 
mitted sellers of chemicals and certain other commodities under long-term contracts 
made prior to price control to apply for permission to carry out those contracts, even 
though this resulted in prices higher than the base period prices.”® 

3. Geographical Application and Treatment of Exports and Imports. The 
GCPR, like the GMPR, applied in the continental United States (the 48 states and 
the District of Columbia) and also to the territories and possessions. Nevertheless, 
it was recognized that the same freeze could not be long maintained for both the 
mainland and the territories because of the time lag between increases in mainland 
costs and their reflection in prices in the territories.?” 

But even before the GCPR was replaced in the territories generally, special 
action was taken to exempt the Panama Canal Zone from price regulation.?> The 
United States Government in effect had a monopoly on the supply of goods to the 
armed forces and other residents there, and prices were kept purposely low. Under 
these circumstances the indirect contro] established by ceilings on supplies in the 
United States was considered sufficient. 

Exporters and importers also were initially covered by the GCPR. Especially 
in the case of importers, however, it was clear that the general freeze would soon 
be replaced by a specific regulation. Obviously, long-term price policies for im- 
ported commodities would have to be based on different considerations than those 
applicable to domestic goods. The freeze itself applied only to prices charged in 
this country. The United States, of course, had no direct control over prices charged 
by foreign sellers outside this country,”* so that the GCPR in effect froze importers’ 
prices without freezing their costs. 

A special regulation for importers and imported commodities was issued in May 
1951.°° Later, a specific regulation for exporters was also issued.** The export 
problems were not so urgent because exporters’ costs were more subject to control 
and because Section 10(a) of the GCPR in effect permitted exporters to maintain 
their customary differentials between prices on domestic sales and prices on export 
sales. 

Although special factors involving foreign trade and foreign relations existed in 
connection with both exporters and importers, it was found necessary to have 
price controls on both kinds of sellers if the effectiveness of a general freeze was 


2°GOR 27, 17 Fep. Rec. 2923 (1952); Amendments 2 and 3, 17 Fep. Rec. 8628, 11646 (1952). 

*7 CPR 9, 16 Fev. Rec. 2183 (1951), replaced the GCPR for all commodities sold in the territories 
and possessions but not manufactured there. 

7° SR 6 to the GCPR, 16 Fev. Rec. 1791 (1951). 

*° The United States could not impose legal ceilings on the prices foreign sellers charged on sales 
consummated abroad, although this country could prohibit importers from paying foreign sellers prices 
higher than those consistent with domestic ceilings. Great Atlantic and Pacific Tea Co. v. Porter, 156 
F. 2d 812 (E. C. A. 1946). But while the United States could have set buying ceilings on importers, 
this was not practicable as part of a general freeze. 

®°CPR 31, 16 Fep. Rec. 4184 (1951). *1 CPR 61, 16 Fep. Rec. 7597 (1951). 
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not to be seriously impaired. Uncontrolled prices on imported items could well 
have disrupted efforts to freeze prices on similar domestic goods, especially con- 
sumer items. Controls on export prices were necessary to prevent serious diversions 
which could aggravate the inflationary pressures in the domestic markets and 
so impair the effectiveness of a general freeze. 

D. Record Keeping Requirements 

Section 705(a) of the Defense Production Act of 1950 (50 U.S. C. App. §2155(a) 
(Supp. 1952)) authorized the President, while the Act was in effect and for a 
period of two years thereafter, to require, among other things, the keeping of such 
records as was necessary or appropriate, in his discretion, to the enforcement or the 
administration of the Act and the regulations issued thereunder. 

Since the central feature of a freeze is that it fixes ceiling prices on the basis of 
the events during a base period, it is essential to both administration and enforcement 
of a freeze that base period records be available.*® Accordingly, Section 16 of the 
GCPR required each seller to preserve those records in his possession showing the 
prices charged by him during the base period. In addition, each seller was required to 
prepare (1) a statement of the categories of commodities or services delivered or 
offered for delivery by him in the base period; (2) a ceiling price list for the com- 
modities and services delivered or offered for delivery by him during the base period; 
and (3) a statement of his customary price differentials for terms and conditions of 
sale and classes of purchases, which he had in effect during the base period. 

Wholesalers and retailers were also required to preserve sufficient records to 
establish the latest net cost incurred by them prior to the end of the base period in 
purchasing commodities delivered or offered for delivery during the base period. 
This information was necessary as a basis for fixing ceilings on other commodities 
in the same categories. 

Operators of restaurants were required to preserve all menus used by them in 
the last ten days of the base period. Retailers were allowed to prepare their base 
period ceiling price list by recording on their purchase invoices the prices at which 
the commodities were delivered or offered for delivery in the base period. 

Section 16 specified not only that these records be prepared and preserved, but also 
that they be available for examination by OPS. This was necessary if the records 
were to serve fully their purpose of assisting in securing compliance with and en- 
forcement of ceiling prices. The section did not, however, specify how long the 
records had to be kept. Later regulations followed the language of Section 705(a) 
of the Act and required that base period records be kept for the life of the Act and 
two years thereafter. Although Section 16 read literally seemed to require that base 
period records be kept indefinitely, by interpretation the requirement was held 
to be limited by the statutory authorization.* 


*? The general availability of base period records is a factor to be considered in selecting a base 
period; generally the more recent the base period, the more likely it is that adequate base period records 


can be found or prepared. 
8° This was confirmed when price controls were terminated in 1953, by GOR 44, 18 Fev. REc. 
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The statement of categories and the ceiling price list for all commodities or 
services delivered or offered for delivery during the base period, were required to 
be prepared on or before March 1, 1951. This deadline was postponed, for retailers, 
to March 22, 1951,°* because a retailers’ regulation was in preparation which made 
unnecessary for some retailers the preparation of these statements.*® 

Closely akin to the base period record requirement, in the sense that it also 
related to the establishment of ceiling prices, was a provision that records showing 
how a seller determined ceiling prices for commodities and services not sold by him 
during the base period be kept for two years. The GCPR also required each seller 
to keep for two years records of the kind which he customarily kept with respect to 
current sales showing the prices he charged. 

In later regulations, a more consistent practice was developed of requiring base 
period and other records relating to the establishment of ceiling prices to be pre- 
served for the life of the Act and two years thereafter, whereas records relating to 
current sales were generally required to be kept for two years from the date of the 
transaction. This was believed to give OPS a reasonable time in which to com- 
plete investigations and not to impose unreasonable burdens on business concerns. 
Also, the requirements regarding records of current sales were spelled out in greater 
detail in later regulations, which usually required as a minimum record the date, 
the seller’s name and address, the buyer’s name and address, a detailed description 
of the kind and quantity of items sold, the prices charged, and the terms and con- 
ditions of sale. Frequently, commercial or industrial buyers were also required to 
keep similar records regarding their purchases. 

These more detailed record keeping provisions would not have been appropriate 
in a general freeze covering a great range and variety of commodities, services, 
sellers, and buyers. Detailed records of each sale obviously would have been in- 
appropriate for retailers, for example. 

The GCPR also required any seller who had customarily given a purchaser a 
sales slip or receipt, to continue to do so. Furthermore, upon request by a buyer, 
any seller, regardless of previous custom, was required to give the purchaser a receipt 
showing the date, the name and address of the seller, the name of each commodity 
or service sold, and the price received for it. 

II 
EXEMPTIONS 

A basic decision inherent in the concept of a “general” freeze is that practically 
all items subject to control shall be covered. It was therefore decided to list those 
things to be excluded, rather than those to be included, since the exclusions would 
comprise a much shorter list. This decision imposed the administrative burden 





1477 (1953), which provided that in no event were records required to be kept after April 30, 1955, or 
two years after the termination on April 30, 1953, of Title IV of the Defense Production Act of 1950 
dealing with price controls, 

** Amendment 3 to GCPR, 16 Fep. REG. 1791 (1951). 

®5 CPR 7, Retail Ceiling Prices for Certain Consumer Goods, 16 Fep. Rec. 1872 (1951). 














THE GENERAL CeILinc Price REGULATION 499 


of identifying and listing those specific areas where controls could not or should not 
be imposed because of legal prohibitions or limitations, administrative difficulties, or 
the necessities of the defense program. 

In recognition of its interim character, and in contemplation of the issuance of 
other regulations to replace it, the GCPR provided that it did not apply to com- 
modities or services for which ceiling prices were then or later fixed by other OPS 
price regulations. This provided an automatic and continuing mechanism whereby 
items were excluded from the GCPR when and as they became subject to other 
regulations. 

In a few instances, items intended to be brought under specific regulations were 
exempted from the general freeze in anticipation of specific regulatory action. These 
cases were the exception; the general rule was that commodities, services, and trans- 
actions intended to be covered by specific tailored regulations were to be subject to 
the general freeze until specific tailored regulations could be prepared and issued. 

Nevertheless, the few exceptions do illustrate the two functions of exclusions from 
the general freeze: one—to exclude times which must or should be exempt from all 
price-controls; and two—to exclude items which should be exempt from a general 
freeze but not from control under specific tailored regulations.** 

A. Statutory Exemptions 

When the GCPR was issued Section 402(e) of the Defense Production Act (50 
U. S. C. App. §2102(e) (Supp. 1952)) exempted the following from price control: 

1. Prices or rentals for real property. 

2. Fees for professional services. 

3. Prices or rentals for materials for publication by any press association or feature 
service, or for books, magazines, motion pictures, periodicals, or newspapers, other 
than as waste or scrap; and rates charged by a newspaper, periodical, magazine, radio 
broadcasting or television station, motion picture or other theater enterprise, or out- 
door advertising facilities. 

4. Rates charged in the insurance business. 

5. Rates charged by any common carrier or other public utility. 

6. Margin requirements on any commodity exchange.*? 

These exemptions were listed in Section 14 of the GCPR. In the main, they 
covered areas not controlled during World War II and for which it was thought not 
desirable to permit controls.** 


8° OPS adopted specific techniques for dealing with these different kinds of exemptions. Exemptions 
from the GCPR only were listed in the GCPR itself or in a supplementary regulation to the GCPR. 
Exemptions from all price controls were listed in general overriding regulations which made the exemp- 
tions effective not only as against the GCPR but also any other regulations issued by OPS. 

*7 Exemptions identical to numbers 2, 3, 4, and 5 above were included in Sec. 302(c) of the 
Emergency Price Control Act of 1942, except that the 1942 Act for obvious reasons contained no 
specific reference to television stations. 

** Rent controls for housing accommodations had been authorized under the Emergency Price Con- 
trol Act of 1942, as amended, and continued under the Housing and Rent Act of 1947. 61 STAT. 193 
(1947), as amended, 50 U. S. C. App. §1881 (Supp. 1952). Thus authority to maintain rent controls 
under certain circumstances was still in effect under a separate statute when the Defense Production 
Act of 1950 was enacted, and rent controls were being administered by the Office of Rent Stabilization. 
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A number of interpretative problems centered around the general question 
whether royalties or payments for the right to enter on property represented a sale 
or rental of real property or of a commodity or service. Thus, OPS took the position 
that the furnishing of the usual parking facilities constituted storage services. Most 
parking lot fees and charges were held to be subject to the GCPR, and later to the 
services regulation, CPR 34, and remained generally under price control until the 
termination of the program in 1953.°* Similarly storage of boats by a shipyard was 
held to be a storage service rather than rental of real property.“° An exclusive license 
to take coal or other natural resources from land upon payment of royalties was not 
a sale or rental of real property but the sale of a commodity.*? Also held subject to 
the general freeze were fees for licenses to enter upon land and /Jeave things there.*? 

In general, the exemption for sales or rentals of real property did not cover charges 
for privileges or services connected with real estate, such as storage services, main- 
tenance and janitorial services, and others of like character. 

Neither the Act nor the GCPR originally specified the services included in the 
exemption of professional services. Services performed by beauty shops and barber 
shops were not considered professional services,** although in 1951 Section 402(e) 
was amended*™ to exempt these services. 

In general, the statutory exemption applied to those services where the work per- 
formed was based on knowledge of an advanced type as contrasted with the applica- 
tion of skill. Generally, also, professional services consistently required the exercise 
of discretion and judgment, and could not be standardized, so that administratively 
it would be most difficult to control fees for such services. In addition to doctors and 
lawyers, professional engineers, architects, and certified public accountants seemed 
clearly within the statutory exemption. 

In July 1951, OPS exempted a long list of services, such as those of accountants, 
dentists, engineers, lawyers, musicians, optometrists, physicians, statisticians, and 
teachers.** The Statement of Considerations did not identify which were statutory 
exemptions and which were exempt for administrative reasons, but stated that one 
of the purposes of the action was to set forth the professional services exempt by the 
Act. 

Included was an exemption for prescriptions. OPA had ruled that the identical 
professional service exemption in Section 302(c) of the Emergency Price Control 


°° See Interpretations, OPS Loose Leaf Service, 85 Serv 32:218.3. Also Report and Recommenda- 
tion of the Board of Review, In the Matter of the Avenue Company, Protestant, OPS Loose Leaf Service, 
201 OP 131. The Board’s report was adopted as the opinion of the Director in the order dated March 
26, 1952, denying the protest. OPA had taken the same position and was upheld in the courts. See 
Carothers v. Bowles, 148 F. 2d 554 (E.C.A. 1945), cert. denied, 325 U. S. 875 (1945). 

“° Interpretations, OPS Loose Leaf Service, 85 Serv. 32:202.55. 

“* GCPR Interpretation 36, 16 Fev. Rec. 4192 (1951). In 1952, for administrative reasons, royalties 
paid to a landowner in connection with the mining of iron ore were exempted from price control, 
Amendment 32 to GOR 14, 17 Fep. Rec. 11646 (1952). 

“* Interpretations, OPS Loose Leaf Service, 85 Serv 32:202.33. 

“* GCPR Interpretation 37, 16 Fep. REG. 4192 (1951). 

“°865 STAT. 131, 135 (1951), 50 U. S. C. App. §2102(e)(vii) (Supp. 1952). 

**GOR 14, 16 Fep. Rec. 6664 (1951). 
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Act of 1942 did not apply to the filling of a prescription by a pharmacist, on the 
ground that such a transaction involved the sale of a commodity.*® Accordingly, 
OPS could have adopted the same construction, on the theory that the re-enactment 
of the language of the Price Control Act constitued a ratification of the OPA ruling. 
However, in the discussion on the Senate floor on the conference bill which became 
the Defense Production Act, it was stated that the conferees had agreed that the 
professional services exemption applied to fees charged by a pharmacist in filling a 
prescription.*® 

OPS sought to escape the dilemma by exempting the fees of pharmacists for 
filling prescriptions only (1) if the prescription contained written directions for 
use signed by a physician,*” (2) if it required the services of a registered pharmacist, 
and (3) if the pharmacist transposed the written directions from the prescription to 
the label on the package. A sale of a product by a registered pharmacist which 
did not meet these three conditions was treated as a sale of a commodity and not 
exempt.*? 

The reluctance to exempt all sales by registered pharmacists was because in 
many cases the “professional service” aspect of the transaction was completely 
subordinate and incidental to the sale of a commodity. Medicine, drugs, and medi- 
cal supplies purchased from drug stores employing registered pharmacists repre- 
sented a substantial volume of dollar sales, and OPS was reluctant to remove all 
controls from what could be an important element of cost for many consumers. 

Physicians also occasionally supply their patients with drugs or medical supplies. 
This activity on the part of a doctor, however, is clearly only incidental to his prin- 
cipal function, which is the furnishing of professional services. Because of the prac- 
tical difficulties of separating the purely professional services of a doctor from his 
incidental sale of medicines, the entire transaction was considered exempt as a pro- 
fessional service. This approach was more justified, of course, where the furnishing 
of the commodity was an exceptional and incidental part of the transaction, as in 
the case of doctors, than where the supply of the commodity was the primary and 
usual feature of the transaction, as in many cases of filling prescriptions. 

OPS also took the position that the sale of frames, lenses, and other opthalmic 
supplies by optometrists constituted sales of commodities. A year after the issuance 
of the GCPR, however, OPS acquiesced in the requests of optometrists that both 
the services they rendered and the furnishing of opthalmic supplies be exempt.*® 
The action was limited to services and supplies furnished by an optometrist in 
making and filling his own prescription, however, so that the sale of supplies pre- 


** Letter of July 21, 1942, from Price Administrator Henderson to the National Association of Retail 


Druggists. 

“* 97 Conc. Rec. 14060, 14074 (1950). 

“7 A subsequent amendment extended the scope of the exemption to cover the case where a prac- 
titioner furnished an oral prescription and promptly thereafter reduced it to writing. Amendment 31, 
GOR 14, 17 Fep. Rec. 11443 (1952). 

“®See memorandum of April 21, 1951, from Harold Levanthal to Alfred Letzler. 

“° Amendment 6 to GOR 14, 17 Fep. Rec. 545 (1952). 
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pared in accordance with someone else’s prescriptions or not based on a prescription 
continued to be subject to ceilings as a sale of commodities. 

The exemption for the press, publications, and broadcasting and theater enter- 
prises, like the similar exemption in the Emergency Price Control Act, was intended 
as a guarantee that price controls would not interfere with the media of public in- 
formation.’ The exemption for a “motion picture or other theater enterprise” in- 
cluded symphony orchestras, operas, and ballets.®* It did not, however, include 
such affairs as sports events, or automobile or livestock shows,” in view of the 
statutory purpose to protect freedom of expression.™* 

The exemption for outdoor advertising facilities apparently was an attempt to put 
these enterprises in a comparable position to that of newspapers and other periodicals, 
whose advertising charges were exempt. Rates for advertising which was neither 
on outdoor facilities nor in newspapers or periodicals, however, were not exempt. 

The exemption for insurance rates was apparently based on a belief that these 
rates were already adequately controlled under state law. A seller of commodities 
who made a charge for a warranty of serviceability was not in the insurance business 
within the meaning of the statutory exemption, however, and the warranty was con- 
sidered to be a service for purposes of price control.© 

The exemption for margin requirements on commodity exchanges was not in- 
cluded in the Emergency Price Control Act of 1942. Apparently it was felt that 
such controls were not needed because of the belief that voluntary action by the 
exchanges themselves was adequate. 

1. Exemptions for Common Carriers and Other Public Utilities. Rates charged 


by common carriers or other public utilities were exempt because of the belief that 
their charges were generally regulated by other public regulatory bodies. The Act, 
itself, however, exempted all public utilities whether their rates were regulated by 
a governmental agency or not. Since the rates of many common carriers and other 
public utilities in fact were not subject to regulation by any public body, the statu- 
tory exemption left a substantial area subject to no controls at all.°* This created 
administrative difficulties for OPS with regard to related controlled areas. For ex- 


5° Amendment 14 to GOR 14, 17 Fep. Rec. 4292 (1952), stated that the exemption applied to the 
filling or refilling of his own prescription by an optometrist. 

* Consistent with this legislative policy, OPS later exempted printed commodities whose primary 
value depended on editorial comment, expression of ideas, or dissemination of information, as well as 
the printing and allied services in connection therewith, Amendment 1 to GOR 8, 16 Fep. Rec. 4493 
(1951). 

*? OPS General Interpretatons 5, 16 Fep. Rec. 11686 (1951); OPS Loose Leaf Service, 42 Reg 95:1. 

°° Interpretations, OPS Loose Leaf Service, 85 Serv 32:202.16; 85 Serv 61:203a.23. Also see SR 
11 to CPR 34, 17 Fev. Rec. 820 (1952) (specifying dollars-and-cents ceilings on admission charges 
to major league professional baseball games). 

°*In the Defense Production Act Amendments of 1952, Congress included a special provision exempt- 
ing prices charged by bowling alleys. Sec. 109(c), 1952 Amendments. 66 Strat. 296, 299 (1952). 

*° Interpretations, OPS Loose Leaf Service, 85 Serv 32:202.43. 

°° In construing a similar exemption under the Emergency Price Control Act of 1942, the Emergency 
Court of Appeals held that the exempting clause applied to all common carriers without exception, 
and was not limited to those whose rates are regulated by other federal or state authorities. Dunham 
and Reid v. Porter, 157 F. 2d 1022 (E.C.A. 1946). 
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ample, contract carriers who were subject to control could see no justification for 
the statutory exemption of those common carriers who were not subject to rate 
regulation by any other public agency and so were left free of any controls. 

The Defense Production Act contained no definition of a public utility. A de- 
cision of the United States Supreme Court, however, construing a similar exemption 
in the Emergency Price Control Act of 1942," contained an analysis of the problem 
which OPS used as a guidepost in the administration of the Defense Production Act. 

The Supreme Court held that even a business not usually identified as a public 
utility would still be included in the statutory exemption if it had been appropriately 
classified as a public utility by a federal, state or local law, and if its rates were 
actually regulated by a federal, state or local regulatory body exercising rate regula- 
tory jurisdiction. In holding a warehouse in that case to be a public utility, the 
Supreme Court said that Congress had not intended to supersede the power of a state 
regulatory commission exercising comprehensive control over the prices of a business 
appropriately classified as a public utility by the state constitution and by state statute. 

The identification of a public utility entitled to the statutory exemption presented 
the least problems, of course, in those cases involving a “conventional” utility such 
as a gas or electric light and power company. Where one of these held itself out 
to serve the general public upon reasonable demand, at fixed uniform rates, it was 
exempt even if its rates were not subject to regulation by some public body. 

On the other hand, a business was not a public utility if it did not hold itself out 
to serve the public at fixed nondiscriminatory rates. Thus, a motor carrier of milk, 
who was free to change his service and route at will, was not a common carrier under 
the statutory exemption.”* 

Other services or commodities sold by a public utility did not come within the 
statutory exemption unless they were an incidental and inseparable part of the public 
utility service or unless they were regulated as a public utility service. The sale of 
equipment was not generally regarded as part of the rate charged by a public 
utility and so was not exempt. 

The extension of the public utility exemption to businesses not in the conventional 
public utility category, though required by the Supreme Court’s decision, made 
it look as though OPS were exempting some public utilities—those whose rates were 
subject to public regulation—and refusing to exempt others—whose rates were not 
so regulated. Yet, as the Supreme Court concluded, it was only logical that in a 
borderline case the question whether a particular service was a public utility should 
be made to turn on whether it was classified and regulated as a public utility under 
federal, state or local law. 

One difficulty the layman had with this approach, of course, was that the same 
kind of service was subject to price control in one state or community and exempt 
in another. As an example, some terminal facilities, classified as public utilities by 

57 Davies Warehouse Co. v. Bowles, 321 U. S. 144 (1944). 


58 Interpretations, OPS Loose Leaf Service, 42 Reg 11:214f.3. 
5° Interpretations, OPS Loose Leaf Service, 42 Reg 11:214f.11. 
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the applicable state laws and under effective regulatory jurisdiction of local gov- 
ernmental units, were exempt from price control. Others, including some municipal 
facilities, performing the same functions but not classified and regulated under 
state law as public utilities, were not exempt. 

OPS, for administrative reasons, had exempted services furnished directly by a 
federal, state or local government unit but had excluded from the exemption terminal, 
dock and warehouse services.°° During the pendency in the Court of Appeals of 
appeals from the denial by OPS of protests filed by certain West Coast municipally 
owned port facilities operating cold storage warehouses, further administrative action 
was taken to delete this exception, so that terminal, dock and warehouse services 
furnished by governmental units were included in the general exemption of gov- 
ernmental services.** The complaint in the Emergency Court of Appeals was 
thereupon dismissed as moot.®? 

The controversy over the regulation of marine terminal services, however, was 
directly or indirectly related to two further statutory exemptions added to the De- 
fense Production Act in 1952. The first of these extended the public utility exemp- 
tion already in the Act to include rates charged by any person subject to the Ship- 
ping Act of 1916.°* Common carriers by water, who were subject to the Shipping 
Act of 1916 and whose rates were subject to regulation by the Federal Maritime 
Board, were already exempt from the Defense Production Act as common carriers. 
The only effect of the 1952 amendment thus was to bring within the exemption 
marine terminals, which were subject to the Shipping Act and to the jurisdiction 
of the Federal Maritime Board but only for the purpose of preventing discriminatory 
rates and practices. 

The other 1952 amendment provided an exemption for materials or services 
supplied by the states, territories, and possessions of the United States, their political 
subdivisions and municipalities, the District of Columbia, and any agency of any 
of these. 

Oddly enough, this general exemption did not include materials and services 
supplied by agencies of the Federal Government. Apparently this decision was in- 
fluenced by the fact that the Federal Government was a seller of metal scrap, and 
the belief that a blanket exemption would have serious effects on scrap prices. OPS, 
however, by various administrative actions, issued miscellaneous exemptions for 
sales of commodities by different agencies of the Federal Government and as indi- 
cated above had issued a general exemption for sales of services by the Federal 
Government as well as state and local governments. 

The West Coast municipal corporations operating cold storage warehouses had 
contended, among other things, that the rates for those facilities were regulated by 

°° Amendment 2 to GOR 14, 16 Feo. Rec. 9563 (1951). 

*? Amendment g to GOR 14, 17 Fep. REG. 2657 (1952). 

*? Judgment dismissing complaint dated June 17, 1952, Port of Seattle and Port of Tacoma v. Arnall, 
No. 594, Emergency Court of Appeals. 


** Sec. 109(b), Defense Production Act Amendments of 1952, supra note 54. 
** Sec. 109(c), Defense Production Act Amendments of 1952, supra note 54. 
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a governmental regulatory body because each municipal corporation fixed its own 
prices under statutory authority. This argument, which was rejected by OPS, could 
have been made, of course, by any governmental unit selling a commodity or service. 
The argument furthermore would have in effect read government agencies out of 
the definition of “person” in the Defense Production Act, which specifically included 
the United States or any other government. 

It was clear under the Emergency Price Control Act of 1942 and originally 
under the Defense Production Act of 1950 that Congress meant to include federal, 
state and local government agencies as persons subject to price control.*° The 1952 
amendment indicated a shift in congressional intent in so far as state and local 
governments were concerned. 

Congress in 1952 also exempted a number of miscellaneous services performed by 
or for common carriers.® 

B. Statutory Limitations—Agricultural Commodities 

The first sentence of Section 402(d) (3) of the Defense Production Act (50 U.S. C. 
App. §2102(d)(3) (Supp. 1952)) prohibited ceilings on any agricultural commodity 
below the parity price for the commodity as determined by the Secretary of Agri- 
culture. A general freeze, therefore, could not legally fix ceilings on agricultural 
commodities based on selling prices in the base period if those selling prices were 
below the parity prices.®* 

Section 14 of the GCPR exempted raw and and unprocessed agricultural com- 
modities sold by a producer, even where an agricultural commodity was at or 


above the statutory minimum price. On the other hand, the regulation fixed ceilings 
on distributors’ prices even for agricultural commodities selling below the statutory 
minimum. However, distributors’ ceilings were subject to the parity adjustment 
provision in Section 11, under which the exact amount of increases in prices paid 
producers could be passed on through all subsequent stages of distribution. 

The Statement of Considerations explained the exemption as follows: 


Raw and unprocessed agricultural commodities when sold by the producer have been 
exempted, first, because the freeze technique is at present administratively impracticable 
when applied to sales by individual farmers, and, second, because the current prices 
of most such commodities are below the minimum price levels at which ceilings may 
be established under the Act. 


°5 See, with respect to the identical definition in the Emergency Price Control Act of 1942, Case v. 
Bowles, 327 U. S. 92 (1946); Hulbert v. Twin Falls County, 327 U. S. 105 (1946). 

** Sec. 109(b), Defense Production Act Amendments of 1952, supra note 54. These additional 
statutory exemptions were specifically set forth in Amendment 18 to GOR 14, 17 Fep. Rec. 6703 (1952). 
Some of these had been previously exempted by OPS on administrative grounds by Amendment 11 
to GOR 14, 17 Fep. Rec. 3234 (1952), but the exemptions for toilet and parking facilities operated 
by common carriers were new. 

°T Sec. 104(b) of the Defense Production Act Amendments of 1951, supra note 43a, added an addi- 
tional limitation, prohibiting a ceiling for any agricultural commodity below go per cent of the price 
received by producers on May 19, 1951, as determined by the Secretary of Agriculture, This was part 
of the anti-rollback legislation adopted in 1951; it was not, of course, a problem in January, 1951, when 
the general freeze was issued. 
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Section 402(d) (3) of the Act also prohibited ceilings on any commodity processed 
or manufactured in whole or substantial part from any agricultural commodity 
below a price which would reflect to producers of the agricultural commodity a 
price equal to the statutory minimum, usually the parity price. To avoid any 
conflict with this provision, Section 11, the so-called parity pass-through section, per- 
mitted the amount of increases in prices of agricultural commodities to be added to 
their ceilings by processors and manufacturers. 

Neither the Defense Production Act nor the GCPR defined agricultural commod- 
ity. For the purposes of the first sentence of Section 402(d) (3), however, only com- 
modities for which the Secretary of Agriculture fixed parity prices were considered 
agricultural commodities.” Since the statutory limitation required a comparison 
with parity prices, the agricultural commodity provision could be applied only 
where there was a parity price determination. A broader definition of agri- 
cultural commodity might have made it impossible ever to impose ceilings on com- 
modities for which the Secretary of Agriculture did not determine parity prices, a 
conclusion clearly not intended. The listed agricultural commodities eligible for 
“parity adjustments” under Section 11 were those for which the Secretary of Agri- 
culture had in fact determined parity prices. 

The first amendment to the GCPR limited the exemption to the specific agri- 
cultural commodities which were then selling below parity, but expanded the ex- 
emption to include all sales, not only producers’ sales, so long as the agricultural 
commodity was sold in its raw or natural state, or in the first form or state in which 
it was customarily sold by producers.” One purpose and effect of this was to 
include in the exemption transactions on the commodity exchanges. 

Commodities selling below parity are not likely to be in short supply, and it was 
believed that competition should be effective in holding distributors’ margins in line. 
In addition, it was stated that ceilings determined by the freeze technique were 
not suitable for transactions on commodity exchanges.” 

Since a major reason for the exemption of agricultural commodities selling below 
parity was the statutory obligation to allow these commodities to reach parity levels, 
OPS was concerned with the problems of terminating the exemption when the 
statutory conditions were satisfied. The first step, as indicated, was to limit the 
exemption to commodities actually below parity levels. Then, as a further step, it 
was provided that the exemption and the parity adjustment benefits would terminate 
automatically five days after the date on which the Secretary of Agriculture an- 
nounced by publication a prevailing price for an agricultural commodity which 
satisfied the statutory minimum.” 


°* This parity adjustment provision is discussed in greater detail in another study. 

°° See, for example, Opinion, Legislation, Research and Opinions Division, Office of Chief Counsel, 
OPS Manuva Pt. 5, c. 3, §2.55. 

7° Amendment 1 to GCPR, 16 Fep. Rec. 1503 (1951). The amendment also made it clear that 
the exemption of specified agricultural commodities applied to imported as well as domestic commodities. 

™ Earlier, OPS had issued SR 3 to the GCPR, 16 Fep. Rec. 1503 (1951), which included a section 
prescribing special ceilings for certain agricultural commodities selling above parity and sold on com- 
modity exchanges. 

™ Amendment 7 to GCPR, 16 Fep. Rec. 2546 (1951). The amendment further provided that 
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Subsequently, OPS reversed itself on both steps.’* It found the provision for 
automatic deletion from the list of agricultural commodities eligible for parity ad- 
justments unnecessary, since the Director of Price Stabilization was able to act 
promptly by specific amendment when a parity level was reached. This procedure 
avoided confusion as to which commodities were or were not on the list, and also 
retained in the Director greater flexibility to make such specific provisions as might 
be found necessary to maintain a balanced price structure. 

At the same time, OPS reverted to the original technique whereby sales of agri- 
cultural commodities were exempt, at the producer level, whether they were selling 
below or above parity. Subsequent sellers were brought back under margin control, 
even on commodities selling below parity. The Statement of Considerations indicated 
that the freeze technique was administratively impracticable for fixing ceilings for 
individual farmers, and that the regulation of distributors’ margins would be the 
most effective method of control in this area. 

Almost immediately it was discovered that the exemption of producers’ sales only 
had “inadvertently” brought commodity exchange transactions back under control. 
The exemption was again revised to include sales on commodity exchanges of raw 
agricultural commodities selling below parity. This was accomplished by making 
agricultural commodities in their raw or natural state exempt generally, but limiting 
the exemption for a seller other than a producer to those commodities listed as being 
below parity levels.” 

An agricultural commodity in its raw or natural state generally meant only 
the raw materials produced on the farm, before they were refined, manufactured or 
processed. Products derived from agricultural commodities, even though considered 
raw materials for manufacturing or processing purposes, were not entitled to the 
exemption. 

C. Administrative Exemptions 


Section 402(f) of the Defense Production Act (50 U.S. C. App. §2102(f) (Supp. 
1952) ) authorized exemptions where necessary to promote the national defense, or 
where ceilings were not necessary to effectuate the purposes of the stabilization pro- 
gram. Under this statutory authority OPS embarked on a program of administrative 
exemptions which began with the issuance of the GCPR and continued up to the 
termination of price controls in 1953. The policies and standards evolved under 
this continuing program, although they had their beginnings in the GCPR, are not 
within the scope of this study. Even so, any study of a general freeze would be 
incomplete without at least a description and a brief analysis of discretionary ex- 
emptions. 

The early exemption policy was based on a desire to avoid interference with 
essential supply of military materials or services, and also on the feeling that a better 


upon termination of an exemption, ceilings were to be determined under the GCPR, but using the most 
recent five week period preceding the date the exemption was removed, as a base period. 

78 Amendment 13 to GCPR, 16 Fev. REG. 5051 (1951). 

™* Amendment 14 to GCPR, 16 Fep. Rec. 5119 (1951). 
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over-all job of stabilizing the economy could be done if the time and energies of the 
agency were not dissipated on matters of no real importance. Yet, it was recog- 
nized that a balance had to be struck between these considerations and the funda- 
mental objective of stabilizing prices across-the-board. Too free a hand with ex- 
emptions of “essential” materials and services could have carved such a large slice 
out of the GCPR that the regulation would have become a hollow shell of a 
“general freeze.” Substantial areas were already beyond the control of the agency 
because of the statutory exemptions and the statutory limitations with respect to 
agricultural commodities. 

Even a program of exemptions of items apparently of little significance had to 
be administered with care. Most any industry could be fragmentized to such a 
degree that each separate little part, treated by itself, would appear to be so in- 
significant as not to make ceilings necessary. Yet, if carried far enough, this process 
could include in the aggregate such a substantial part of the nation’s economy as to 
make serious inroads in the coverage of the general freeze, and its value as a gen- 
eral lid on prices. In addition, exemption of items having little direct stabilization 
impact might result in the diversion of necessary manpower and materials from 
more important activities. Notwithstanding these obvious dangers of any exemption 
program under a “general” freeze, OPS, as OPA had, did exclude a number of 
materials and services from the general freeze. In the main, these exemptions 
served to give the agency more time to deal with the more important problems 
arising under the GCPR.” 

Underlying most of the exemptions was the administrative difficulty of im- 
posing controls on a particular commodity, service, or seller. In some cases, the 
administrative difficulty, while not insurmountable, led to exemption because of the 
insignificant nature of the item and the consequent belief that the benefits to the 
stabilization program of controls were not worth the trouble. In other cases, the 
administrative difficulties were so serious, on an absolute basis, that controls were 
considered impractical even though an important item was involved. In still other 
cases, the administrative difficulties were weighed against the possible repercussions 
on the defense effort in deciding in favor of an exemption. . 

1. Administrative Exemptions for Unimportant Items. Among the things exempt 
for reasons of administrative impracticability and relative insignificance in the sta- 
bilization program when the GPR was issued were: 


Stamps, coins, precious stones, and paintings and other objects of art. 

Antiques (commodities made prior to 1850). 

Used personal or household effects sold by a private owner. 

Used household or personal effects sold at a bona fide auction. 

Damaged commodities sold by insurance companies, transportation companies, the 
United States Government, or by persons engaged primarily in the business of selling 
™ One of the early exemptions after the issuance of the GCPR was for sphygmo-oscillometers. 


GOR, 5, 16 Fev. Rec. 3408 (1951). Mr. DiSalle was reported to have stated that this item was 
exempted so that he would not have to learn how to spell it. 
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damaged commodities received from insurance companies, transportation companies or 
the United States in direct connection with the adjustment of losses. 

Abandoned or confiscated property sold by Government agencies or pursuant to a court 
decree. 

American Indian and Eskimo handicraft objects. . 

Commodities produced by a seller in his own home without assistance of hired employees, 
not exceeding $200 per month. 

Commodities grown and processed on his own farm by a farmer, not exceeding $200 per 
month. 


Many of these exemptions had been included in the GMPR by OPA. Objects 
of art included paintings, sculptures, and similar unique art products of individual 
skill. Later OPS also exempted imported oriental rugs, stating they, like paintings 
and antiques, depended for their value on intangible subjective considerations which 
made the fixing of price ceilings extremely difficult.* Oriental rugs were also among 
the nonstandardized luxury items exempted from the GMPR by OPA during World 
War II. 

The exemption for used household or personal effects did not apply to sales by an 
establishment regularly engaged in selling such commodities other than by auction. 
This exemption was eventually extended to cover all used supplies or equipment sold 
by a person who had not acquired or produced them for the purpose of sale.’* Most 
such sales of used supplies or equipment were occasional in nature, had little effect 
on the general price structure, and were administratively difficult to price under a 
base period freeze technique.”* Scrap and waste materials were not used supplies 
or equipment under the exemption. Sales of scrap and waste materials, especially 
by industrial or commercial concerns, in many instances were not occasional in 
nature but a regular part of a continuing business operation. 

The exemption not only was limited to commodities which would otherwise 
have been subject to the GCPR, but in addition did not apply to commodities for 
which a specific supplementary regulation to the GCPR had been issued. Thus, 
used commodities which were important enough to be the subject of a specific ceiling 
price regulation or a specific supplementary regulation were not exempt. Used 
passenger automobiles and used machine tools, for example, which were covered by 
specific regulations, were not exempt.” 

The exemption of used items relieved the agency as well as sellers of difficult 
administrative problems. The limitation of the exemption to sales by a person who 
had acquired the commodity for use, leaving controls in effect on sales by dealers, 

7° Amendment 1, GOR 5, 16 Fep. Rec. 5622 (1951). 

77 Amendment 26 to GCPR, 16 Fep. Rec. 12819 (1951). The exemption did not apply to sales 
of used commodities by the United States Government, but these were already generally exempted by 
SR 1 to GCPR, 16 Fep. Rec. 1006 (1951), and SR 72 to GCPR, 16 Fep. Rec. 10159 (1951). 

™8 Amendment 29 to GCPR, 17 Fep. REG. 1936 (1952), made it clear that the exemption did not 


apply to used rails or trackwork, sold by railroads not on an occasional basis but regularly at standardized 


prices. 
7°SR 5 to GCPR, 16 Fev. Rec. 1769 (1951) (used automobiles); CPR 80, 16 Fep. REG. 1025 
(1951) (used machine tools). ; 
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was a safeguard against price excesses on used goods. In times of extreme infla- 
tionary pressures, where there are real or speculative shortages, prices for used com- 
modities may well exceed those for new ones. Of course, if shortages were serious 
enough, exemptions for sales by users might lead to dealers generally being bypassed 
and all sales being made between the original users and new users. Notwithstand- 
ing the possibility of some abuses, the exemption appeared to have been a desirable 
one, certainly as originally limited to used personal or household effects. While 
more doubt exists as to the wisdom of the broader exemption of used commodities 
as part of the original issuance of a general freeze, even this broader action seems 
desirable to relieve administrative problems in what are largely unimportant areas. 

The exemptions for abandoned or confiscated property sold by government 
agencies or pursuant to a court decree, for damaged commodities sold in connection 
with adjustment of losses, as well as a subsequent exemption of judicial sales,®° were 
also based on the considerations that the sales involved were of a nonrecurring 
nature, and so did not usually constitute a continuing factor in business or living 
costs; such sales constituted an insignificant fraction of total sales, not only in the 
economy as a whole, but with respect to any particular commodity; and failure to 
control prices on such sales would not result in substantial pressure on other prices. 

These exemptions did not free the commodities absolutely from price control. 
In the majority of cases covered by the exemptions, the commodities were pur- 
chased for resale, and on such resales ceiling price restrictions applied. Thus, in 
each case, control on resale prices constituted an indirect check on the exempt sales. 
Furthermore, the exemption for judicial sales specifically did not extend to sales by 
a trustee or other person engaged in continuing a business under court order. 

Commodities made by a seller in his own home for his own account, and com- 
modities grown and processed on his own farm by a farmer, were exempt up to 
$200 a month. The extent of inflation since pre-World-War II days might be 
measured by the fact that similar exemptions by OPA were limited to sales of $75 
per month. Under OPS the more liberal figure of $200 was soon increased to $1000 
per month.*? 

Eventually, further to carry out the original intent to exempt commodities sold 
by very small producers, the exemption was broadened to include any producer whose 
gross sales were not more than $25,000 per year for all units under his ownership and 
control.** The justification was that retention of controls on these small producers 
served no worth-while purpose, while exemption would have no appreciable effect 
on the cost of living, the defense effort, or the level of industrial and commercial 
costs. Producers of logs, pulpwood, and related forest products, however, were not 
included in the exemption. It was believed that such a large percentage of these 
commodities were supplied by small producers that this kind of exemption would 
have seriously impaired price control for those commodities. 

*°GOR 28, 17 Fep. Rec. 3677 (1952). 


*? Amendment 19 to GCPR, 16 Fev. REG. 10310 (1951). 
*? Amendment 33 to GCPR, 17 Fev. Rec. 7487 (1952). 
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A small business exemption for services, included in the general overriding regu- 
lation covering services exemptions, exempted services supplied by any individual in 
his own home if the total amount sold in the preceding year did not exceed $5000." 
A regulation for expanded exemptions of small service establishments, comparable 
to the small producer exemptions, was well advanced in OPS by late 1952, but was 
never issued because of the accelerated program for termination of price controls. 

Another small business exemption covered printers whose printing business was 
not more than $50,000 in the preceding year.“* OPA had a similar exemption, 
limited, however, to printers whose annual sales did not exceed $20,000. 

The pricing of new commodities was one field in which the freeze technique was 
least effective. In an effort to minimize the administrative problems in this area, 
OPS early developed procedures for exempting new insignificant or experimental 
commodities, at least until their sales volume reached a level where controls became 
practicable and worth while. 

The first action in this direction was the exemption of small quantity sales of 
new and experimental chemicals by producers.** A new chemical was one not sold 
by the manufacturer during or prior to the base period, and it was exempt until 
total sales of that item exceeded $1000. Experimental chemicals were exempt even 
after sales reached $1000, provided OPS did not disapprove the manufacturer’s re- 
port explaining, among other things, why the chemical was considered to be in the 
experimental stage and stating the volume of production which would represent 
commercial production. Experimental products in some other commodity areas 
were also exempt, such as experimental rubber products,** drugs,®* and metals.** 
Also, in order to reduce reporting requirements and the administrative work load 
on OPS, the amount of total sales of an experimental item exempt without the 
necessity of filing a report was raised to $25,000. 

Exemptions of small quantity sales of new and experimental commodities served 
a valuable purpose in minimizing the administrative burdens on OPS and manu- 
facturers. Even during a period of full-scale mobilization, there are always numerous 
new products being introduced, many of which are short-lived and of insignificant 
importance to the economy so long as sales are in small quantity. This was even 
more true in a period of partial mobilization such as 1950-1953. These new products 
presented problems which required a disproportionate part of the agency’s attention, 
without making a commensurate contribution to the stabilization program. With 
proper safeguards, limited exemptions in this area reduced the workload without 
seriously affecting the effectiveness of controls. 


5>GOR 14, 16 Fep. Rec. 6664 (1951). 

** Amendment 1 to GOR 8, 16 Fed. Reg. 4493 (1951). Amendment 7 to GOR 8, 17 Fep. Rec. 
11816 (1952), made it clear that the exemption covered sales of printed commodities as well as print- 
ing services. 

85 GOR 3, 16 Fep. REG. 3216 (1951). 

5° Amendment 1 to GOR 3, 16 Fep. REG. 5056 (1951). 

*7 Amendment 5 to GOR 3, 17 Fep. REG. 7275 (1952). 

5° Amendment 25 to GOR 9, 17 Fev. Rec. 7488 (1952). Originally only experimental ferro-alloys, 
ferro-metals, and ferro-compounds had been exempted. Amendment 17 to GOR 9, 17 Fev. Rec. 
3676 (1952). 
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Soon after the GCPR was issued, a series of actions authorized exemptions re- 
lating to specified nonprofit organizations. These included sales of blind-made 
products by nonprofit agencies for the blind,*® articles bearing official marks of the 
Girl Scouts and Boy Scouts, sales by the Future Farmers of America, CARE relief 
packages, official supplies of the 4-H Clubs and the Camp Fire Girls, sales of used 
and waste supplies by the Salvation Army, Goodwill Industries, Volunteers of 
America, Society of St. Vincent De Paul, and Junior League, and supplies of the 
Independent Order of Odd Fellows.” Closely related to these were the early ex- 
emptions of charges made by hospitals and educational institutions.” 

Summer camps not being in operation during the base period of December 20, 
1950 to January 26, 1951, ceilings would have had to be determined by individual 
or group applications. The administrative difficulties of setting specific ceilings, 
coupled with the imminence of the summer camp season, led to a temporary sus- 
pension from control of rates for 1951.°” The exemption pointed out that camps were 
quasi-educational, and in many instances were of a nonprofit or charitable nature. 
When ceiling rates were issued for the 1952 season, the exemption was continued for 
nonprofit summer camps for children whose charges did not exceed $30 per week.** 
Towards the end of the program, rates of all children’s summer camps were 
exempt.** 

Charitable, educational and related other nonprofit organizations were the sort 
of thing that could be exempt from a general freeze, either initially or soon after 
its issuance, without serious consequences. OPS followed the more cautious policy of 
exempting certain charitable or nonprofit organizations by name, such as the Sal- 
vation Army. It would seem that at least the specific organizations exempted by 
OPS could be included in the exemptions from a future general freeze without 
impairing its effectiveness. 

The early practice and policy with respect to exemptions of unimportant com- 
modities and services was reflected in an operating instruction issued to the OPS 
staff in August 1951.°° This instruction, as revised approximately a year later,” 
stated that exemptions would be approved when the following conditions were 
satisfied : 


1. (a) The material or service does not enter significantly into the cost of living of 
the average American family or into business costs; or 

(b) Control of the material or service involves administrative difficulties for OPS 

or the sellers of the material or service which are disproportionate in relation to the 


®*°GOR 1, 16 Fev. Rec. 2834 (1951). 

°° GOR 6, 16 Fev. Rec. 3484 (1951), and various amendments thereto. 

"SR 15 to GCPR, 16 Fep. Rec. 2908 (1951). 

*? Amendment 1 to SR 15, 16 Fep. Rec. 3407 (1951). Subsequently, ceiling rates for the 1952 
season for summer camps for children were set at either the price charged during the 1950 season plus 
8 per cent, or the price charged during the 1951 season, when rates were exempted from control. SR 
12 to CPR 34, 17 Fep. Rec. 1184 (1952). 

*> Amendment 8 to GOR, 14, 17 Fev. Rec. 1186 (1952). 

°* Amendment 31 to GOR 14, 17 Feo. Rec. 11443 (1952). 

*° OPS Price Operations Memorandum No. 5, Exemptions from Price Control, Aug. 5, 1951. 

*°OPS Manuat Pt. 4, c. 1, §5, Exemption Standards. 
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effectiveness of the control or the contribution to the price stabilization program; 

2. The material or service is appropriately separable from other materials or services 
and is not merely a subdivision of a broader area; 

3. There is no evidence to show that decontrol of the material or service will have a 
significant adverse effect on the price level when considered in conjunction with previous 
decontrol of related materials or services; 

4. Exemption from control of the material or service presents no substantial threat 
of diversion of materials and manpower from sellers remaining under control. 


2. Exemptions Based Primarily on Administrative Difficulties. While most 
discretionary exemptions were based in part at least on grounds of administrative 
difficulties, in most of the cases already discussed the administrative problems justi- 
fied exemption principally because of the relative insignificance of the commodities, 
services, or transactions involved. 

In the agricultural and food fields, particularly, a number of exemptions based 
primarily on grounds of administrative difficulty involved relatively important com- 
modities. In many of these cases, the desire to avoid interference with maintenance 
of supply was also a contributing factor. 

The exemption for all raw and unprocessed agricultural commodities sold by 
producers, which covered a relatively important area, was, as indicated earlier, based 
upon mixed administrative and statutory considerations.” 

Fresh fruits, vegetables and tree nuts,®* and fresh fish, seafood, and game, were 
also exempt for administrative reasons. Again, while many fruits and vegetables 
were selling below parity prices, the exemption was not limited to the below parity 
items, and unlike the exemption for other agricultural commodities, it was not even 
limited to producers but applied at all levels of sales. The exemption was justified 
on the ground that unusual marketing factors and seasonable and perishable char- 
acteristics made these commodities subject to sharp and unforeseeable price fluctua- 
tions, so that the imposition of a general freeze on these commodities would lead to 
capricious and inequitable price results.°® It was added, however, that as soon as 
practicable the Director would issue regulations specifically adapted to these un- 
usual factors.’ 

In fact, OPS never attempted to fix ceilings for any fresh fruits or vegetables, 
except white flesh potatoes, for which a regulation was issued in January 1952.1 


°? The agricultural commodity exemptions were made applicable to the same commodities produced 
in the territories and possessions, by Amendment 20 to GCPR, 16 Fep. Rec. 10384 (1951). 

°® This exemption was subsequently expanded specifically to provide that fresh fruits included berries 
and tree nuts. Amendment 13 to GCPR, 16 Fep. Rec. 5051 (1951). 

°® Amendment 11 to GCPR, 16 Fep. Rec. 4697 (1951), added frozen fish and shellfish to the 
exemption, for the same reasons. 

19° Charges for services in connection with harvesting and marketing of fresh fruits, vegetables, ber- 
ries, and tree nuts were later exempted by Amendment 2 to SR 15, GCPR, 16 Fep. Rec. 4196 (1951). 
This exemption was finally continued indefinitely after the statutory prohibition on ceilings for fruits 
and vegetables. Amendment 9 to SR 15, GCPR, 17 Fep. Rec. 10543 (1952). 

79 CPR 113, 17 Fep. Rec. 194 (1952). Potatoes had been exempted previously at all levels of sale 
because the market prices had been below the level necessary to return the legal minimum to producers. 
CPR 113 was issued because market prices had advanced up to the legal minimum and threatened to 
continue advancing. The regulation was revoked on June 24, 1952, just prior to adoption of a stat- 
utory prohibition of ceilings on fruits and vegetables. 











514 Law anp ConTEMPORARY PROBLEMS 


And even this regulation was revoked in anticipation of or in a vain attempt to fore- 
stall the 1952 amendment to the Defense Production Act which prohibited the im- 
position of ceilings on processed as well as fresh fruits and vegetables.’ 

The GCPR also contained an exemption for all live animals, including beef 
cattle, hogs, and sheep, all important factors in the cost of living. Although the 
prices of live animals were generally above the minimum standards of the Act, OPS 
felt that price control could be more adequately effected at that time by freezing 
prices at the processing and distribution levels only. The Statement of Considerations 
again prophesied that tailored livestock ceilings would be issued as soon as possible. 
In taking this approach, OPS recognized the inherent difficulties of setting ceilings 
on live animals, particularly by a freeze technique. OPS shortly thereafter did issue 
a regulation which set ceilings on the amounts buyers could pay for live cattle.’ 

Considerations of essential supply loomed large in the exemptions for a list of 
oil-bearing materials and oils, and for pine gum and American-Egyptian cotton. 
These items were considered essential to the defense effort, and in the opinion of the 
Department of Agriculture, ceiling prices at the base period level would have 
precluded the importation of the oil-bearing materials and oils,’°* and would have 
deterred necessary increases in production of pine gum’® and American-Egyptian 
cotton.’ 

Stumpage, the right to sever timber from the stump on the land of another 
person, had been exempt by OPA, and a supplementary regulation issued soon after 
the GCPR followed the OPA example. Contributing factors were the administrative 
difficulties and the fact that a large percentage of timber was owned by federal 
agencies.'°’ Ceilings continued in effect for lumber and most other wood products. 

A combination of seasonal and supply problems led to the exemption of sales 
of sawmill logs produced and used in Alaska. Because of the seasonal nature of this 
industry, the base period prices were not appropriate, and OPS administratively was 
not able to prepare specific ceilings in time for the 1951 season. Rather than dis- 
rupt the marketing season, OPS exempted sales for the balance of the 1951 season.'** 

Reagent chemicals for research, hog-cholera virus and anti-hog cholera serum, and 
crude domestic botanical drugs, exempted by OPS in the early days after the issuance 
of the GCPR, followed similar actions by OPA. These exemptions were motivated 

*°2 Sec. 106(b), Defense Production Act Amendments of 1952, 66 Stat. 298. This was a part of the 
general movement toward elimination of all controls. 

798 CPR 23, Live Cattle, 16 Fep. Rec. 3696 (1951). 

*°* These included babassu and palm kernels and oils; hemp, kapok, and sunflower seeds and 
their oils; etc. 

*°6 The exemption of crude pine gum was limted to producers’ sales by Amendment 1 to GCPR, 16 
Fep. REG. 1503 (1951). 

*°° Amendment g to GCPR, 16 Fep. Rec. 2907 (1951), extended the exemption of American- 
Egyptian cotton to include extra long staple cotton grown outside the United States. 

797 SR 17 to GCPR, 16 Fev. Rec. 3159 (1951). Amendment 1 to SR 17, 17 Fep. REG. 1393 
(1952), extended the exemption to cover stumps as well as timber. 

my SR 55 to GCPR, 16 Fep. Rec. 8893 (1951). The exemption was finally made indefinite by 
Revised SR 55, 17 Feo. Rec. 6416 (1952), for fear that an attempt to revert to GCPR base period prices 
would create a chaotic condition. 
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by a desire to avoid possible price impediments to the necessary supply of com- 
modities which, while highly important in their uses, were quite unimportant in 
the cost of living, business costs, or the costs of the defense program.’ 

Several factors led to an exemption for holiday fruit cake made primarily for 
the Thanksgiving and Christmas holiday seasons.’ The purchasing and pricing 
practices for holiday fruit cake were different from those for other bakery products, 
and the use of a winter base period freeze was inappropriate because most of the 
purchasing and pricing took place in the late spring. Because of the imminence 
of the holiday marketing season, OPS felt that any substantial delay to obtain data 
necessary for tailored ceilings would be unjustified. On the other hand, OPS’s un- 
dermanned staff already was fully engaged in many more important projects. Since 
holiday fruit cake was not important in the cost of living, it was decided to authorize 
a temporary exemption, which would carry the industry through the holiday season, 
pending the issuance of a tailored regulation for all bakery products. 

Bonds, stocks, and other evidences of indebtedness were exempt from the GCPR, 
as they had been by OPA under the GMPR. Sales of warehouse receipts, however, 
were not considered sales of securities but rather sales of the commodities repre- 
sented by the warehouse receipts."'? OPA had adopted a similar position and court 
decisions had supported its interpretation that sales of warehouse receipts were 
nothing more than sales of the commodities themselves."'* Money order charges 
were also excluded from the exemption, being regarded as service charges for the 
transmission and payment of money and the protection of funds rather than as 
charges for the sale of an evidence of indebtedness.'™* 

3. Exemptions—Sales to or by Government Agencies.''* The GCPR listed among 
its exemptions the following (in Section 14(r)): 


Sales of military and strategic commodities but only to the extent specified by supple- 
mentary regulations or orders which will be issued defining the scope of this exemption. 


This provision was given content by Supplementary Regulation 1 to the GCPR,*”® 
containing exemptions from the GCPR which were considered necessary at that time 
to insure that price controls did not interfere with the defense effort. 

SR 1, in Section 2, provided a temporary exemption until April 1, 1951, for 
sales of commodities and services normally produced and supplied only for military 
use, to a defense agency or to any person for use in connection with a defense con- 


°° Reagent chemicals, hog-cholera virus, and anti-hog cholera serum were exempted by GOR 3, 
16 Fep. Rec. 3216 (1951). Crude domestic botanical drugs were exempted by Amendmert 3 to GOR 3, 
16 Fep. Rec. 9478 (1951). 

+19 Amendment 18 to GCPR, 16 Feb. Rec. 8888 (1951). 

™11 Amendment 4 to GCPR, 16 Fep. Rec. 1949 (1951), clarified the exemption so that it applied 
to bonds, stocks, and other evidences of indebtedness representing monetary obligations only. 

42 See, for example, Culhane v. Clark, 162 F. 2d 736 (E.C.A. 1947). 

18 See OPS Manuat Prt. 2, c. 3, §2.35. 

™* A detailed analysis of problems relating to government purchases and sales is set forth in OPS 
Activities Related to Government Purchases and Sales, by Worsley and Perkins, one of the series of 
monographs on major problem areas of OPS experience. 

516 Feo. Rec. 1006 (1951). 
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tract or subcontract. “Defense Agency” was defined to mean the Department of 
Defense, the Maritime Administration, the Coast Guard, and the Atomic Energy 
Commission." This exemption was subsequently extended, first to deliveries under 
a defense contract entered into prior to April 1, 1951, or pursuant to a subcontract 
thereunder entered into prior to May 1, 1951,'"* and later to deliveries under defense 
contracts entered into prior to May 1, 1951, or subcontracts thereunder entered into 
prior to June 1, 1951.128 

Although the exemption under Section 2 was for a temporary period, most items 
of a strictly military nature were specifically exempt without time limitation under 
Section 5, on sales to a Defense Agency or to any person for use in connection with 
a defense contract or subcontract. These exemptions included a list of military 
weapons and related items such as ammunition. Section 5 also exempted without 
time limitation a list of specific commodities when especially designed to meet 
military needs, such as armored vehicles. In addition, a number of other defense 
items were exempt, including ammunition boxes and aviation gasoline. 

The temporary exemption under Section 2 was limited to items “normally pro- 
duced and supplied only for military use.” Thus, if an item was normally supplied 
by any person for nonmilitary use, the exemption did not apply.® Nor was it 
enough to show merely that the item was made to military specifications, or that 
it differed in minor respects from any item made for nonmilitary use. In some 
cases, military specifications called for products identical with or substantially the 
same as civilian products. In those cases, the Section 2 exemption did not apply.’*° 
For example, certain combat boots made to military specifications, which had no 
civilian counterpart, were exempt. Other types of footwear which were closely akin 
to civilian items, such as black oxfords, were not exempt, even though made to mili- 
tary specifications.’** A similar approach was adopted in administering the in- 
definite exemption under Section 5 of specified items “especially designed to meet 
military needs.”?** 

Although the temporary Section 2 exemption applied to an item to be used in a 
subcontract under a defense contract, the subcontract product itself had to meet the 
exemption test, “normally produced and supplied only for military use.”?** 

Section 6 of SR 1 also exempted sales of specified services in connection with 
a defense contract or a subcontract. In addition, SR 1 exempted defense develop- 

22° The Office of Rubber Reserve, Reconstruction Finance Corporation, was included by Amendment 
4, SR 1, GCPR, 16 Fep. Rec. 2185 (1951), to allow applications for adjustments by sellers of soap 
for use in the manufacture of synthetic rubber. 

47 Amendment 2 to SR 1, GCPR, 16 Fep. Rec. 1707 (1951). By Amendment 1, 16 Fep. Rec. 


1234 (1951), sales of certain wool products were included in the temporary exemption for defense 
contracts. 

18 Amendment 5, SR 1, GCPR, 16 Fep. Rec. 3046 (1951). 

*2° Interpretations, OPS Loose Leaf Service, 42 Reg 11:352a.5. 

729 Interpretations, OPS Loose Leaf Service, 42 Reg 11:352a.7 and 42 Reg 11:352a.10. 

*2. GCPR, SR 1, Interpretation 2, 16 Fep. Rec. 3113 (1951); OPS Loose Leaf Service, 42 Reg 
11:352a.1. 

*29 Interpretations, OPS Loose Leaf Service, 42 Reg 11:355b.1. 

798 Interpretations, OPS Loose Leaf Service, 42 Reg 11:352a.6. 
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mental, emergency or secret contracts. The exemption for sales of commodities or 
services pursuant to a developmental defense contract or subcontract applied only 
when the appropriate defense agency certified to the Director of Price Stabilization 
that the particular contract or subcontract was “developmental.” A contract was 
defined to be developmental during the period, not exceeding 6 months, required 
by the defense contractor for the accumulation of sufficient production experience to 
permit him to make a reasonably accurate estimate of his manufacturing costs. 
A defense contract was also deemed developmental during the period, again not 
exceeding 6 months, required by the purchaser under the defense contract for the 
selection of a product. The Director of Price Stabilization reserved the right, after 
consultation with the defense agency, to determine that the period necessary for 
development had expired and to terminate the exemption. 

The exemption for emergency defense contracts applied only when a defense 
agency set forth the circumstances of emergency which made immediate delivery 
imperative and which rendered it impossible to secure immediate delivery at the 
ceiling price which would otherwise be applicable. 

For obvious reasons, it was appropriate to exempt sales under a contract which 
was officially classified as “secret” or above. 

SR 1 also exempted sales of strategic and critical materials to the General Services 
Administration pursuant to the strategic and critical materials stockpiling program. 
This exemption was later extended and expanded as an exemption from all price 
regulations.'** In this form, it provided an unqualified exemption of strategic and 
critical materials mined or produced outside the United States or its territories and 
possessions, and sold to GSA under the Defense Production Act or the Strategic and 
Critical Materials Stockpiling Act.’*** As to strategic and critical materials pro- 
duced in the United States or its territories and possessions and so sold to GSA, the 
exemption applied if the sale were pursuant to a contract entered into prior to Jan- 
uary 25, 1951, or, as to a contract executed after that date, if GSA filed a certification 
that the marginal or submarginal character of the source or the necessity of additional 
facilities or equipment made it uneconomic to produce the material at the ceiling 
price otherwise applicable. 

The exemptions in SR 1 for commodities and services sold to defense agencies 
or under defense contracts followed in general the similar exemptions authorized 
by OPA. These exemptions removed from the coverage of the GCPR a very 
significant portion of expenditures by the military departments for commodities and 
services, notwithstanding the fact that the cost of military procurement through 
taxation and the federal budget was an important factor in the cost of living. 

It has been noted earlier that both the Defense Production Act and the GCPR 
defined “person” to include the Federal Government, so that purchases as well as 
sales by the Federal Government were subject to the price control authority. In 
fact, Section 4o1 of the Act (50 U. S. C. App. §2101 (Supp. 1952) ) specifically recited 


124 Amendment 1 to GOR 2, 16 Fep. REG. 6558 (1951). 
1248 69 Strat. 596 (1946), as amended, 50 U. S. C. §98 (1946). 
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that one of its purposes was to assure that defense appropriations were not dissipated 
by excessive costs and prices. 

It was the position of OPS that generally fair and equitable ceiling prices would 
not impede the production or supply of commodities and services. It is under- 
standable, however, that both the defense agencies and the stabilization agencies 
would be less likely to remain adamant against allegations that ceilings were im- 
peding production of strictly military and combat items than they would against 
similar allegations respecting purely civilian items. Recognizing the importance 
of stabilizing the cost of the defense program as well as the cost of living, and at 
the same time recognizing the importance of avoiding price impediments to the 
supply of essential military items, OPS sought to follow the general policy of setting 
ceilings on the defense procurement items of an essentially civilian or commercial 
nature, such as food and clothing, and exempting exclusively military end items and 
their exclusively military components and parts. 

SR 1, issued only a few days after the GCPR itself, contained a list of exempted 
commodities and services based on what was necessarily a very hasty review of the 
range of military procurement. Many of the exempt items listed were clearly recog- 
nizable as strictly combat items procured solely by defense agencies. In view of 
the fact that this list was gotten together so quickly, it is not strange that doubt 
might exist as to the necessity for the exemption of some of the listed items, such as 
canteens or identification tags. Nevertheless, there was a natural tendency for items 
originally exempt when sold on defense contracts to continue to be so exempt. 
Especially in view of the increasing emphasis on decontrol in the later days of OPS, 
it would have been contrary to the general stream of actions to attempt to reinstitute 
price controls on items already exempt. 

Thus, when a revised general overriding regulation was issued in 1952, bringing 

together a number of provisions relating to purchases by federal agencies, at which 
time SR 1 was revoked, the exemptions from the GCPR contained in SR 1 were in 
general continued in the new regulation.'* 
Some changes affecting these exemptions were made, however. Thus, the definition 
of “Defense Agency” was expanded to include, in addition to agencies listed in SR 
1, the Emergency Procurement Service of GSA, the Defense Materials Procure- 
ment Agency, and any official agency of a foreign government. 

SR 1 also exempted sales by the Atomic Energy Commission, sales of scrap, waste, 
damaged or used materials by a defense agency, and sales by the Department of 
Defense through its commissaries, exchanges, and stores. 

These exemptions, like the others in SR 1, were from the GCPR only. The com- 
modities or transactions previously exempt under SR 1 became subject to price con- 
trol, in the absence of further exemption, as other specific regulations were issued. 
Thus, sales of iron and steel scrap by defense agencies were exempt so long as the 
GCPR covered them, but they became subject to ceilings when a specific tailored 
regulation was issued.!*6 


25 GOR 2, Revision 1, 17 Fep. Rec. 6733 (1952). 
226 CPR 5, Iron and Steel Scrap, 16 Fep. Rec. 1061 (1951). 
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Similarly, sales by Defense Department commissaries, exchanges, and stores were 
exempt only to the extent that they were not brought under other specific ceiling 
price regulations. However, sales by Defense Department commissaries and ex- 
changes were exempted from all price regulations in 1953.'** Sales by the Veterans 
Canteen Service, which maintained facilities in the hospitals and homes of the 
Veterans Administration, were also exempt.’*® 

The freeze technique was not as appropriate for federal agencies as for com- 
mercial or industrial concerns, and in particular it was not appropriate for sales of 
used and surplus goods bought for use rather than resale. For these reasons, pend- 
ing further study looking to a possible specific regulation for sales by federal agencies, 
an exemption from the GCPR was authorized for sales of United States Government 
property not acquired or produced for sale or stockpile and not covered by another 
supplementary regulation or ceiling price regulation.’** Although originally in- 
tended to be temporary, the exemption was eventually continued indefinitely.’*° 
Like the general GCPR exemption for used items, the exemption was limited to 
the GCPR, and was not applicable where a particular problem was already covered 
by a specific regulation, nor was it applicable to resale by dealers. 

It has been previously noted that in the last half of 1951, a large number of 
sales of services by federal, state or local governmental agencies were exempted from 
price control.*? In 1952, certain types of sales of commodities by federal agencies 
were also exempted. Included were: 


1. Sales of commodities by a federal agency to other federal agencies for use and not 
for resale. In these cases the Federal Government was both buyer and seller. 

2. Sales by a federal agency to any foreign government or official agency thereof. 
These transactions were often made in connection with the carrying out of the national 
foreign policy, and price was usually a secondary factor. 

3. Sales by a federal agency to a relief organization for export or donation. These 
sales presented little or no inflationary dangers; price here also was usually secondary.’** 


Following the amendment to the Defense Production Act in 1952 prohibiting 
ceilings on commodities and services supplied by state or local governments, sales 
of commodities by these government units were exempted.’** The previous ex- 
emption of services supplied by government agencies was continued. No over-all 
exemption of commodities sold by the Federal Government was issued, however, 
because federal agencies in some fields represented most important sources of supply, 
as in the case of iron and steel scrap. 

An earlier exemption applied to sales by the United States to federal agencies and 

127 Amendment 1 to GOR 11, Revision 2, 18 Fep. Rec. 227 (1953). 

128 GOR 11, 16 Fev. Rec. 4618 (1951). 

78° SR 72 to GCPR, 16 Feb. Rec. 10159 (1951). 

8° Extended by Amendment 1, 17 Feo. Rec. 67 (1951), continued indefinitely by Amendment 2, 
17 Fev. Rec. 1883 (1952). Revision 1, 18 Fep. Rec. 626 (1953), made the exemption for federal 
agencies somewhat broader than the general exemption from the GCPR for used supplies. 

*81 Amendment 2, GOR 14, 16 Fev. REG. 9563 (1951). 


*82 GOR 11, Revision 1, 17 Fev. Rec. 6151 (1952). 
8 Sec. 109(c), 66 STAT. 299 (1952); GOR 11, Revision 2, 17 Fep. Rec. 6702 (1952). 
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by the District of Columbia to its own and federal agencies, of commodities pro- 
duced and services supplied by their respective penal institutions."** These trans- 
actions, in so far as the Federal Government was concerned, were largely covered 
by the subsequent general exemption of sales of commodities by one federal agency 
to another. Sales by District of Columbia agencies were included in the 1952 
general statutory exemption of sales by state and local governments. 


D. Place of Exemptions in a General Freeze 


The concept of a general freeze as an across-the-board ceiling on all prices, if 
applied literally and rigidly, would rule out any provisions for exemptions. Yet, 
the GMPR, issued by OPA in 1942, as well as the GCPR, issued by OPS in 1951, 
both popularly described as general freezes, were subject to significant exemptions 
and exceptions. 

Some of the exemptions, of course, were required by the mandatory terms of 
the basic statutory authority to impose ceilings. Others, however, were the result 
of the exercise of administrative discretion, under the general authority, contained 
in both the Emergency Price Control Act of 1942 and the Defense Production Act 
of 1950, to provide exemptions where necessary or proper to effectuate the purposes 
of the legislation.’** 

There would seem to be little question but that authority to make exemptions is 
necessary and desirable in a continuing controls program, even under a general 
freeze. Past experience under OPS and OPA confirms this, although it also points 
up the fact that a too free and liberal legislative or administrative exemption policy 
may ima: ‘he effectiveness of a direct controls program. 

Unaoubtediy, in any future full scale economic controls legislation, as contrasted 
with tempore) ireeze action, Congress would see fit, as it has in the past, to specify 
man latory exemptions and to provide standards for discretionary exemptions. 

Ac the same time, however, it must be recognized that there was a feeling that 
a general freeze, to be most effective, should be as all encompassing and as in- 
flexible as possible. This poses the dilemma which made price control administrators 
envy tight-rope acrobats. If a general freeze, to be completely effective, is inflexible 
and without exceptions, it may be too tight, creating inequities as well as obstacles 
to essential defense production. On the other hand, if substantial exceptions are 
made, the freeze becomes loose and ineffective. 

A middle course between the horns of this dilemma would be to recognize that 
some exemptions are necessary or desirable, but to hold these to a minimum in the 
initial period of a general freeze whose purpose is to stop widespread movement of 
prices. The major categories of initial exemptions from a general freeze might 
be summarized as follows: 

First, of course, would be the exemptions required by the basic legislative authority. 


184 GOR 19, 16 Fep. REG. 10260 (1951). 
*85 Sec, 2(c), Emergency Price Control Act of 1942, 56 Stat. 23 (1942), as amended, 50 U. S, C. 
App. §902(c) (1946); Sec. 402(f), Defense Production Act of 1950, 64 Strat. 803, as amended, 50 


U. S. C. App. §2102(f) (Supp. 1952). 
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Notwithstanding the view that exemptions impair the effectiveness of a general 
freeze of prices, it is significant that both under OPA and OPS substantial exemp- 
tions from price control were required by specific statutory provisions enacted by 
Congress. 

Second would be the areas where rigid application of a freeze might interfere 
with military needs or the defense program. For example, both OPA and OPS fol- 
lowed the practice of exempting strictly military items. 

Third would be those commodities, services, or transactions, which would be 
administratively most difficult to control, and which would not be important enough 
to the costs of the defense program or to the cost of living to create serious difficulties 
if left free from controls. 

While a recitation of the items exempt from the GCPR seems long and to cover 
a multitude of things, this is largely a result of the original decision to cover every- 
thing not specifically included. If any attempt were made to list in the same detail 
all the things covered by the freeze, the exemption list would be quickly reduced 
to its true and relatively less important size. 














PRICING TECHNIQUES 


JosepH ZweERDLING* 


This article will take up in some detail the specific pricing rules or techniques 
used in the GCPR (General Ceiling Price Regulation),’ their application, and the 
problems arising thereunder. 


I 


Freeze or Base Periop Prices 

The basic freeze technique adopted in the GCPR was the Section 3 provision 
freezing the seller to the highest price at which he had delivered the same commodity 
during the base period to a purchaser of the same class. In the early draft stages 
of the GCPR, consideration was given to other possible formulae, such as the seller’s 
prevailing price in the base period (defined as the price at which he delivered the 
largest number of units of the commodity during the base period to purchasers of 
the same class). These alternative concepts, however, were abandoned in the GCPR 
as finally issued. 

Any base period freeze, by its very nature, is bound to result in some individual 
hardships or distortions. Some typical cases where a seller’s base period price might 
not have been representative were: (1) The situation where the seller’s base period 
price was one first established long prior to the base period under a long-term con- 
tract; (2) the situation where the seller was selling a seasonal commodity and the 
base period established in the GCPR was not the representative season for that 
particular commodity; (3) the seller’s base period deliveries of the commodity were 
part of an introductory offer and accordingly the base period price was not one which 
would have been charged under normal conditions, Ultimately, special relief was 
provided for some of these situations by subsequent regulations of a limited nature. 

Other kinds of individual distortions, of course, existed under a general freeze 
of such wide scope as the GCPR. However, the use of the Aighest base period 
price was the most flexible technique and minimized these distortions as much as 
possible. For example, if ceilings had been frozen on the basis of the lowest, or 
the last, base period price, the inequities or distortions would have been much 
greater. The use of the highest price gave the seller greater leeway to avoid being 
held to unrepresentative prices. 

Under the basic freeze technique, embodied in Section 3 of the GCPR, effect was 
given only to the end price at which an actual delivery was made during the base 
period and not to the formula or pricing method under which such delivered price 
was computed. This meant that ceiling prices under Section 3 could not be de- 


+ The opinions herein expressed are the author’s and do not necessarily reflect those of any past or 


present Government agency. 
* Formerly Assistant Chief Counsel, Office of Price Stabilization; Examiner, Federal Power Commission. 


116 Fep. Rec. 808 (1951). 
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termined by applying the same pricing method which the seller used in the base 
period, or by adding to his present costs the same markup which he enjoyed during 
the base period. The result was that provisions in a base period contract calling 
for price increases, such as escalator clauses, or cost-plus provisions, could not be 
given effect after the GCPR was issued. 


A. Requirement of Base Period Delivery 


The formula of the highest price at which base period delivery was made stressed 
the concept of actual delivery. Base period offering prices were recognized and 
given effect only if the seller made no base period deliveries of the same com- 
modity. This involved a basic decision, and followed the precedent set by OPA 
under the GMPR. It seemed a tighter technique from a price stabilization view- 
point, although it created problems of distortion which will be discussed later. 

For the purpose of defining what constituted base period “delivery,” Section 22 
of the GCPR provided that a commodity was deemed to have been delivered during 
a specified period if during that period it was received by the purchaser or by any 
carrier, including a carrier owned or controlled by the seller, for shipment to the 
purchaser. 

B. Offering Prices 


In cases where a commodity was not delivered at all during the base period to 
a given class of purchaser, Section 3 provided that the seller’s ceiling price would 
be the highest price at which he offered it for base period delivery to a purchaser 
of the same class, Certain criteria were set forth governing the requirements for 
an effective offer within the meaning of the regulation. Section 3 provided that 
the offer must have been made in writing and communicated to a substantial 
number of customers. In addition, Section 22 defined “offering price” as the price 
quoted in the seller’s price list, or if he had no price list, the price which he regularly 
quoted in any other manner. However, in the case of a retailer, it was stated that 
an effective offer may have been made by display, provided it was made at the 
immediate point of sale (z.¢., the shelves or counters). Under these provisions, it 
was clear that a price quoted merely in an individual base period contract, and not 
quoted otherwise to a substantial number of customers, was not an offering price 
within the meaning of the regulation. 

The Section 22 definition also stated that the term offering price did not include 
a price intended to withhold a commodity from the market, or a price offered as 
a bargaining price by a seller who usually sold at a price lower than his asking price. 

In order to have been effective, the offer must have been one for base period 
delivery, and this requirement was held not to be satisfied if the seller could not 
possibly have made and did not contemplate or intend to make deliveries at the 
offer price prior to expiration of the base period.” 

The base period delivery formula as originally set forth in Section 3, GCPR, 
technically permitted sellers to establish a ceiling price even on the basis of an 


* GCPR Interpretation 10, 16 Fep. Rec. 3216 (1951). 
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isolated base period delivery at a high price, and it was recognized shortly after 
the issuance of the GCPR that some limitation was desirable in this respect. It 
became apparent that some wholesalers and manufacturers toward the end of the 
base period had made isolated deliveries at prices substantially higher than their 
regular level of base period prices in anticipation of the expected freeze, and for 
the purpose of thereby obtaining a higher ceiling price. 

An attempt was made to correct this situation by amending Section 3 to provide 
that a manufacturer or wholesaler could not use a base period price as a ceiling 
price to a class of purchasers unless he had made at least 10 per cent by dollar 
volume of his total base period deliveries of that commodity to that class of pur- 
chaser at that price or at a higher price.* 

The 10 per cent limitation was not imposed upon retailers for a number of 
reasons. It was felt that the limitation would impose an undue administrative 
burden on retailers whose records were not generally kept in such fashion as to 
allow them easily to make the necessary determinations. Furthermore, since retailers 
were at the end of the chain of distribution and therefore might not have had an 
opportunity to make deliveries at the new price to the extent of the 10 per cent re- 
quirement prior to the end of the base period, it was believed the limitation would 
not be fair to them. And, of course, any increased ceiling price which a retailer 
might obtain by virtue of the absence of the 10 per cent requirement would not 
have the price-pyramiding effect which would flow from a higher ceiling price in the 
case of a manufacturer or wholesaler. 

At the time of the amendment inserting the 10 per cent requirement in the case 
of manufacturers and wholesalers, it was recognized that this new rule should not 
operate to prejudice sellers who in the base period had put into effect a genuine in- 
crease in prices. In addition, it was felt that some provision was required to avoid 
price distortions resulting from the fact that some manufacturers and wholesalers 
announced and attempted to put into effect a bona fide general increase in prices 
during the base period, but were not able prior to the end of the base period to 
make deliveries of all commodities to all classes of purchasers at the increased prices. 
In these situations, the original Section 3 provision froze ceilings for some com- 
modities and for some purchasers at the level of the seller’s old price list, and for 
other commodities or purchasers at the level of the new price list. This resulted 
in ceiling prices which did not reflect the seller's normal differentials between differ- 
ent classes of purchasers, or his normal differentials between various related com- 
modities. 

In an effort to solve these problems, Amendments 2 and 5 to the GCPR, which 
added the 10 per cent requirement, also simultaneously added, in Section 3(b), an 
elaborate series of provisions applicable to manufacturers and wholesalers who before 
or during the base period announced general price increases in writing. 

Thus the new Section 3(b)(1) relieved a seller of the 10 per cent limitation under 


* Amendment 2 to GCPR, 16 Fep. Rec. 1789 (1951); later clarified by Amendment 5, 16 Fep. Rec. 
1994 (1951). 
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certain circumstances. If before or during the base period the seller had announced 
in writing and put into effect a price increase for a class of purchasers by making 
some deliveries to that class at the higher price, and if his only deliveries at a lower 
price were pursuant to written firm commitments made before the price increase, 
the increased prices became the seller’s ceiling price for that class of purchaser even 
though the 10 per cent requirement was not satisfied. 

Section 3(b) (2) attempted to deal with the problem of frozen ceiling prices which 
did not reflect the seller’s normal differentials between different classes of pur- 
chasers. It provided that if before or during the base period the seller announced 
in writing and communicated to the trade a general increase of prices for base 
period delivery to more than one class of purchasers, the announced increased prices 
were his ceiling prices to all classes of purchasers covered by the announcement, 
under certain conditions. These conditions were that the seller made deliveries 
successfully establishing the new price as his ceiling to all purchasers of one or more 
classes, and that he made no deliveries to the other classes except pursuant to written 
firm commitments made before the price increase. 

Section 3(b)(3) attempted to restore normal pricing relationships as between 
related commodities. It provided that if the seller before or during the base period 
announced in writing price increases on a list of commodities, the price list prices 
would become the seller’s ceiling prices under certain stated conditions. These con- 
ditions were that the seller must have made deliveries successfully establishing the 
new prices as his ceilings to all classes of purchasers on one or more of the com- 
modities on the price list, and that the commodities thus delivered at the new prices 
must have been important enough to account during the year 1950 for at least 30 
per cent of the seller’s dollar sales of all commodities on the price list. 


C. Same Commodity 

In view of the endless variety of fact situations arising in different busincsses, one 
of the problems most frequently presented under the GCPR and other freeze-type 
regulations was the question as to what constituted the “same” commodity. In the 
GCPR, this problem arose under Section 3 in connection with the provision freezing 
the seller to the highest price at which he made base period delivery of the same 
commodity to the same class of purchaser. The problem also arose in connection 
with comparison commodity pricing under Sections 4 and 5, and competitive pricing 
under Section 6. 

Section 3 used the concept of “same” commodity, rather than the broader concept 
of “same or similar” commodity. It was felt that use of the latter term in a section 
providing for self-determination by the seller would lead to the calculation of higher 
prices than were warranted, and in a manner which could not reasonably be con- 
trolled. 

The Section 3 problem of “same commodity” arose in the case of a seller who 
sold a number of similar or related items during the base period. Such a seller 
might attempt to use as his ceiling price for item X a high price at which he had 
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made base period deliveries of a similar or related commodity, although he had not 
in fact delivered item X itself at that price during the base period. This situation 
could arise where the seller had made base period deliveries or offers of item X, 
although at a lower price. It could also arise where item X itself had not been 
delivered in the base period or offered for base period delivery. In all these cases 
the question whether the seller could properly apply to item X his base period 
ceiling price established for the other items depended on whether all the items in 
question were regarded as the “same commodity.” 

Although many of these situations necessarily required decision on a case-by-case 
basis, OPS laid down certain general criteria for the use of sellers and agency per- 
sonnel in resolving such problems.* Under these criteria, two commodities were 
considered the “same” if there was physical identity so that anyone examining the 
two items objectively would have no doubt that they were identical. Some leeway 
was also provided by the further principle that where two items varied slightly in 
minute physical details and therefore did not meet the above test, they might never- 
theless be considered the “same” if the following four conditions were satisfied: 


(1) All basic elements of the two commodities were identical. 

(2) Both commodities were made from the same materials. 

(3) Both commodities were regarded as identical by the trade. 

(4) In actual practice, both commodities, when sold by the same seller, were invariably 
sold at the same price under the same conditions. 


It will be noted that the criteria set forth above stressed trade practice and customer 
acceptance as important factors. 

A somewhat different problem arose in situations where a manufacturer, sub- 
sequent to issuance of the GCPR, switched to production of a slightly different item 
from the commodity he produced during the base period, with a change either in 
exterior characteristics such as the package or container, or size, or in basic character- 
istics of the product, such as quality, color, construction or design. The question then 
arose whether the new item should be regarded as the same commodity as the base 
period commodity, and therefore subject to the same ceiling price, or whether instead 
it should be treated as a new commodity which could be priced under Section 
4, the comparison commodity pricing section for manufacturers. A similar problem 
arose under Section 5, the comparison commodity pricing section applicable to re- 
sellers, where a reseller after issuance of the GCPR commenced to stock an item 
which was the same as his base period commodity except for differences of the 
type outlined above. 

In some situations treatment of the commodity as a new product under Sections 
4 and 5 resulted in higher ceiling prices than the base period price established under 
Section 3. Accordingly, some sellers by making minor changes in base period com- 
modities attempted to avoid the Section 3 freeze of base period prices. In order 
to prevent evasions of this type, OPS took the position that minor changes in a base 


“GCPR Interpretation 19, 16 Fep. Rec. 4192 (1951). 
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period commodity did not result in a new commodity unless such changes sub- 
stantially affected the utility of the commodity to the customer. If, for example, 
coffee of a particular brand and quality was packed in paper during the base 
period, and subsequently was sold in a vacuum tin container which preserved the 
contents more satisfactorily and for a longer period of time, and if this difference 
was recognized in the trade as one substantially affecting the utility of the com- 
modity, the coffee in the vacuum tin container was regarded as a new commodity 
subject to Section 4 or 5 pricing. On the other hand, in the case of bottled milk 
where a change from a wide mouth to a narrow mouth glass bottle did not sub- 
stantially affect utility to the consumer, it was regarded as the same commodity, 
subject to Section 3 pricing.® 

Where the manufacturer subsequent to the base period sold a commodity in a 
different sized container or in different quantities than he supplied in the base 
period, such different sizes were regarded as sales of more or less of the same com- 
modity, unless the new size served a distinctly different merchandising function, 
such as an “economy size.” Where the commodity was regarded as more or less 
of the same commodity, the Section 3 ceiling price for the base period quantity was 
adjusted proportionately in accordance with the change in size or weight. 

D. Class of Purchaser 

The provision in Section 3 that a seller’s ceiling price was the highest price at 
which he delivered the same commodity during the base period to a purchaser of 
the same class meant that the seller had a ceiling price for sales of the commodity 
to each separate class of purchaser, depending upon his base period price to that 
particular class. Where the seller had a number of different classes of purchasers, 
a high base period price used to establish the ceiling for one class of purchaser 
could not, therefore, be applied to other classes of purchasers. 

The term “class of purchaser” was defined in Section 22 as referring to “the 
practice adopted by a seller in setting different prices for sales to different purchasers 
or kinds of purchasers . . . or for purchasers located in different areas or for pur- 
chasers of different quantities or grades or under different terms or conditions of 
sale or delivery.” 

The concept of “class of purchaser” resulted in a wide variety of interpretative 
problems, in which it became necessary in varying fact situations to determine 
whether a seller’s customers constituted one class of purchaser or several different 
classes. Sellers frequently sought a ruling to the effect that all their customers con- 
stituted one class, in order to justify the application to all their customers of a higher 
price charged to one customer, or to one group of customers, during the base 
period. 

In considering this problem, OPS did not attempt to establish a new practice 
for the seller. It merely took the seller’s own actual base period pricing practice, 
as it, existed prior to controls, and froze the seller to that practice. 


* Also, see Interpretations, OPS Loose Leaf Service, 42 Reg. 11:204.11. 
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The problem was not a difficult one to resolve in cases where the customers to 
whom different prices were charged were objectively different, as where various 
customers differed functionally. For example, many sellers had an objectively 
indentifiable base period practice of selling to wholesalers at a lower price than to 
retailers. The GCPR required them to continue this. 

The problem became more difficult, however, where the seller charged different 
prices to different customers during the base period on the basis solely of the 
seller’s own subjective reasons, and where there were no apparent objective differences 
between such customers. In such cases, OPS took the position that if the seller 
customarily charged different prices to two different customers in sales made at 
the same time, with an established pattern of normally charging a lower level price 
to customer A than to customer B (regardless of the seller’s motive), A and B 
were thereby established as separate classes of purchasers. Accordingly, the higher 
price charged during the base period to B became the seller’s ceiling price for B alone, 
and not for 4.° 

A somewhat different type of situation arose in the case of some small retailers 
who normally had no generally prevailing price level of any kind, but simply 
charged each different customer whatever the traffic would bear with that par- 
ticular customer at any given moment. In such cases, the seller had no customary 
practice of necessarily charging different prices to different customers in sales made 
at the same time. Under these circumstances, a reasonable position was that the 
seller had only one class of purchaser, and that his ceiling price for all his customers 
was the highest base period price he charged any of them, provided it met the 10 per 
cent requirement. 

Where individual base period customers to whom the seller had charged different 
prices for purely subjective reasons were found to constitute separate classes of pur- 
chasers, the question arose as to how the seller’s ceiling price should be determined 
for sales to new customers. In such a situation, in the absence of objective criteria, 
there often was no basis for determining which class a new customer would fall 
into, and accordingly in the absence of a specific provision in the regulation the 
only solution was to permit the seller to charge new customers the highest price 
charged to any purchaser during the base period. The services regulation, CPR 34,’ 
handled this particular problem by a specific provision to the effect that in such cases 
the seller’s ceiling price to a new purchaser would be the arithmetic average of his 
base period ceiling prices to all purchasers of the same commodity as to whom in- 
dividually negotiated prices were maintained in the base period. 

E. Customary Differentials, Terms, and Conditions of Sale 

Section g of the GCPR provided that the seller’s ceiling prices, when determined, 
should reflect his customary price differentials, including discounts, allowances, 
premiums, and extras, based upon differences in classes or location of purchasers, or 


°GCPR Interpretation 48, 17 Feo. Rec. 1521 (1952). 
716 Fep. Rec. 4446 (1951). 
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in terms and conditions of sale or delivery. This provision meant that a seller’s 
ceiling price as determined for the sale of a given commodity to a specific class of 
purchaser was the maximum price which he might charge for a sale of that item, 
including all his base period customary terms and conditions of sale. If the com- 
modity was sold ai the seller’s ceiling price, the customer had to be given all the 
customary terms and conditions of sale and any change in those terms was regarded 
as a violation. 

A typical base period “terms and conditions of sale” situation was one in which 
a seller during the base period required payment only within 30 days and made no 
carrying charge during that period. Under Section g, such a seller could not sub- 
sequently change to a cash basis while maintaining the same ceiling price, since 
this would in effect represent a higher price to the buyer. Another typical situation 
under Section g was one in which a clothing store provided free alteration service 
during the base period, or a manufacturer provided his customers with freight allow- 
ances during the base period. In all these cases, the seller could not properly dis- 
continue the base period term or condition of sale while maintaining his base period 
ceiling price. However, there was no prohibition against the seller giving the cus- 
tomer more than the base period terms, while maintaining the base period price. 
For example, if the seller in the base period permitted payment within 30 days, an 
extension of free credit to 60 days was, of course, no violation. 

OPS interpreted Section 9, GCPR, as permitting a seller to discontinue a base 
period term or condition of sale if he reduced his ceiling price correspondingly. 
This interpretation was not required by the language of Section 9, which stated, 
“Your ceiling prices, when determined, shall reflect your customary price differ- 
entials....” However, it was felt that there might be legitimate situations in which 
a seller might find it unduly onerous or burdensome to continue providing certain 
base period terms, and therefore would prefer to effect a reduction in his ceiling price 
in return for an elimination of such terms or conditions. It was felt that it would 
be unnecessarily harsh to freeze the seller irrevocably to his base period practices in 
such circumstances. 

However, this position created certain complications. It raised a difficult problem 
as to how an appropriate reduction in ceiling price should be computed under such 
conditions. There were two possible alternatives: 

(1) That the required reduction in ceiling price should be measured by the 
amount of the saving to the seller which resulted from discontinuing the base period 
service; or 

(2) that the required reduction should be measured by what it would cost the 
customer to have the same service performed elsewhere. This problem was never 
satisfactorily resolved. 

In addition, this position opened the door to possible abuse on the part of 
the seller, in that Section 3 included no reporting requirement and the seller was 
therefore left to determine unilaterally the amount of the required reduction in his 
ceiling price. 
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Better results might have been obtained by amending such provisions as Section 
9, GCPR, to provide that where a seller desired to discontinue a base period term 
or condition on the ground that it was unduly burdensome, he must apply to OPS 
for a letter order approving such action and establishing the reduced ceiling price 
to govern such a situation. An amendment of this kind would have provided a 
mechanism for relief to the seller in hardship situations, while at the same time 
permitting OPS to control the exercise of such relief. 

A somewhat different type of Section g situation arose in cases where the seller of 
a commodity decided to substitute a new and allegedly more valuable service in 
place of his base period term or condition of sale, with an additional charge for such 
new service. An illustrative situation was one in which a manufacturer of television 
sets, whose base period selling price included a go-day warranty, subsequently decided 
to substitute a longer warranty on a mandatory basis and with an additional charge. 
It was held that this was not permissible on a mandatory basis. There were two 
reasons for this position. It was felt that such a practice represented a violation 
because it involved a departure from the seller’s base period terms and conditions of 
sale, resulting in a higher price to the buyer. In addition, the transaction was re- 
garded as a tie-in sale in violation of Section 18, because it required the customer to 
buy something in addition to the television set which he had not been required to 
buy in the base period. 

However, it was agreed that if the purchaser was given the full option to take or 
leave the additional item, there would be no violation if a purchaser who elected 
to take the additional item was charged an appropriate and reasonable price for it.* 

Where the seller of a commodity desired to introduce a new term or condition of 
sale, at the option of the customer, as a service incidental to the sale of the com- 
modity itself, the question arose as to how the ceiling price for such new incidental 
service should be determined. This problem could arise as to sellers whose ceiling 
prices had intially been established under any one of the different pricing provisions 
of the GCPR. 

Since the new term or condition of sale was a service incidental to the sale 
of the commodity itself, and since the commodity itself had been priced under the 
GCPR, the sensible procedure seemed to be to require the seller to apply to OPS 
under Section 7 for a letter order establishing a ceiling price for such new term or 
condition. Under that section, consideration could be given to the applicant’s ceiling 
price on the commodity itself and to his pricing practices in general. 

F. Separate Sellers 

The definition of “seller” in Section 22 of the GCPR provided that “Where a 
seller . .. makes sales or supplies services through more than one selling unit (other 
than salesmen making sales at uniform prices) each such separate place of business 
shall be deemed to be a separate seller.” 

This provision was designed to insure that each separate selling outlet or branch 


*GCPR Interpretation 45, 16 Feo. Rec. 13131 (1951). 
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of a company would have separate ceiling prices depending upon its own separate 
base period history. It prevented a company from using high base period prices 
charged by one of its outlets or branches as a means of establishing the same high 
price level for its other outlets which had sold at a lower price level during the base 
period. It also meant that if such a company opened a new outlet after the base 
period, the new outlet would be regarded as a new seller and would therefore have 
to establish its ceiling prices by competitive pricing under Section 6, or by letter 
order under Section 7. This general principle was applicable even in cases where 
the central office of a company, during the base: period, gave no discretion to its 
branch outlets in the fixing of prices. 

The only exception to this principle was set forth in Section 12, dealing with a 
group of retail sellers under common control. Section 12 provided that a group of 
retail sellers under common ownership or control, which had an established practice 
of centrally determining uniform prices during the base period for some or all of 
its categories of commodities or services, could treat the entire group of retail sellers 
as one seller for the purpose of computing ceiling prices for the commodities as to 
which such practices existed. 


II 


TECHNIQUES FOR New Commonitiges, New SELLERS, AND New CLAssEs OF PURCHASERS 
Ceiling prices for new commodities, new sellers or new classes of purchasers 


were determined under either 
(a) the comparison pricing provisions of Sections 4 or 5, where the seller was in- 


lined with his own prices for similar commodities in the same category; 

(b) the competitive pricing provisions of Section 6, where the seller was in-lined with 
the prices of a direct competitor selling the same item to purchasers of the 
same class; or 

(c) if the seller’s ceiling price could not be determined under any of the above 
provisions, he was required to apply under Section 7 for the establishment of 
a ceiling price by the Director, to be in line with the level of ceiling prices 
otherwise established by the regulation. Section 7 contained no pricing formula 
of any kind, leaving the price to the discretion of the Director. 


A. Comparison Commodity Pricing 

Where a seller desired to establish a ceiling price for a commodity which he 
did not deliver during the base period or offer for base period delivery, but which 
was in the same category as other commodities he dealt in during the base period, 
he was required to use Section 4, if a manufacturer, or Section 5, if a wholesaler or 
retailer. The technique used in these sections was to apply to the seller’s current 
cost of the new item the markup he was currently receiving on a similar commodity 
which he handled during the base period. This technique was an important one, 
in that it made possible the self-calculation of ceiling prices by a seller even in new 
commodity areas. 
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1. Section 4—Manufacturers. A manufacturer of a new commodity was directed 
to apply to the current unit-direct-cost of the item the percentage markup he was 
currently receiving on a “comparison commodity” of the same category which he did 
handle during the base period. The term “category” was simply defined as “a 
group of commodities which are normally classed together in your industry for 
purposes of production, accounting, or sales.” Illustrative categories listed in this 
section included such lines as “textile machinery, house and barn paints, motor 
oils.” There was an inclination on the part of some sellers to apply the concept 
of “category” in a narrow and limited manner in situations where they wished to 
avoid the use of a given item as a comparison commodity because its markup was 
relatively low. In deciding whether two items were in the same category in the 
case of a manufacturer, OPS considered whether the two articles were made by 
the same manufacturing processes and of materials which were of the same type 
or of equivalent value. Two items made of different materials might be considered 
in the same category if the industry recognized them as the same type of product, 
and in this connection the fact that manufacturers normally received approximately 
the same markup on both articles would be a relevant consideration. 

Under Section 4, the manufacturer’s current unit-direct-cost for both the new 
commodity and the comparison commodity was described as meaning the total unit 
direct labor and direct material cost for each, and this was interpreted as meaning 
the manufacturer’s present replacement cost, rather than the incurred cost of the 
item presently in his inventory.° 

Section 4 laid down precise steps for selection of the appropriate comparison 
commodity. In addition to the requirement that it be in the same category as the 
new item, the comparison commodity had to be an article which was dealt in during 
the base period and whose ceiling price was therefore determined under Section 
3. Furthermore, subject to an exception which will be mentioned shortly, it had to 
be an item which the seller was still manufacturing. From the commodities which 
met these tests, the seller was required to select the one with lower current unit- 
direct-costs which was most nearly like the new item being priced. If no commodity 
meeting those tests had a lower current unit-direct-cost, the seller had to select the 
one with the same or higher current unit-direct-cost which was most nearly like 
the item being priced. Finally, if the seller was no longer manufacturing any com- 
modity which met the above tests, his comparison commodity was the item of the 
same category, which he dealt in during the base period, and which was most nearly 
like the item being priced, even though he was no longer producing such compari- 
son item. In that case, the current unit-direct-cost of the comparison commodity 
which was no longer being manufactured was computed by applying current ma- 
terial prices and wage rates. 

In order to find that the seller was currently manufacturing a comparison com-. 
modity it was not necessary that he actually be engaged in the manufacturing process 


° GCPR Interpretation 20, 16 Fep, Rec. 4192 (1951). 
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on the very day that the new commodity was being priced. It was required only 
that he must not at that time have abandoned the intention to manufacture it, and 
the fact that a manufacturer had temporarily stopped making a commodity did not 
necessarily eliminate it from selection as a comparison commodity.’? 

2. Section 5—Wholesalers and Retailers. Comparison pricing for wholesalers 
and retailers under the GCPR was governed by Section 5 of that regulation, and 
the technique used was to apply to the seller’s net invoice cost of the new com- 
modity the percentage markup he was currently receiving on a comparison com- 
modity. 

The comparison commodity had to be in the same category as the new com- 
modity being priced, with a ceiling price determined under Section 3, and it was 
required that of the commodities in that category with lower costs it must be 
the one most nearly like the new article being priced. If the seller had no com- 
modity in the category with a lower cost, he was directed to select as his comparison 
commodity the article with the same or higher cost which was most nearly like 
the commodity being priced. 

The percentage markup currently received on the selected comparison commodity 
was determined by comparing its Section 3 ceiling price with the seller’s most 
recent net invoice cost for that commodity. Actually, the Section 5 provision 
made no express reference to ceiling price of the comparison commodity in con- 
nection with this computation. However, Section 4, the comparison pricing pro- 
vision for manufacturers, stated expressly that the percentage markup for the 
comparison commodity should be determined by comparing its current unit-direct- 
cost “with its ceiling price,” and Section 5 was interpreted in the same way. This 
was clearly intended at the time the GCPR was drafted. At that time, consideration 
was given to an alternative proposal that for comparison pricing purposes the mark- 
up on a comparison commodity should be determined by relating its cost to the 
actual selling price, rather than ceiling price. However, this proposal was not 
adopted because it was felt that it would be administratively unworkable to base 
such a computation upon selling price, which was subject to fluctuation from time 
to time. This position was consistent with that taken in Section 6, relating to com- 
petitive pricing, and Section 7, relating to letter order pricing, which also in-lined 
the seller with ceiling prices rather than selling prices. 

The requirement that the comparison commodity be one currently handled, 
with a ceiling price which had been established under Section 3, created complica- 
tions in the second year of the freeze, when wholesalers and retailers came to estab- 
lish their ceiling prices for the new 1953 models. At that time, the seller was no 
longer handling any comparison commodity with a Section 3 ceiling price, since 
the 1951 model was no longer being carried. Furthermore, he could not use his 
1952 model, which was still being carried, as a comparison commodity, because its 


ceiling price had not been determined under Section 3, but rather under Section 5. 


1° Interpretations, OPS Loose Leaf Service, 42 Reg 11:204.9; OPS Manvat Pt. 4, c. 3, §11.6D, sub- 
division 2a(2). 
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The result was that the seller in such a situation was required to price his new 
commodity under the more burdensome pricing provisions of Section 6 or Section 
7. This difficulty could have been avoided by:an amendment to Section 5 providing 
that where a seller was no longer handling any commodity in the same category 
for which his ceiling price had been determined under Section 3, he could use as a 
comparison commodity an item for which his ceiling price had been established 
under Section 5 itself. In that case, he could have been directed to determine his 
ceiling price on the new commodity by applying to its net invoice cost the same 
percentage markup which he had previously used in establishing the ceiling price 
of such comparison commodity under Section 5. 


B. Competitive Pricing—Section 6 


Ceiling prices for new sellers, or for old sellers dealing with commodities in new 
categories, were governed by Section 6, GCPR, which provided that where a seller 
was pricing a commodity in a different category from any dealt in by him during 
the base period, his ceiling price was the same as the ceiling price of his most closely 
competitive seller of the same class selling the same commodity to the same class of 
purchaser. This technique was similar to the competitive pricing technique used 
by the OPS under the General Maximum Price Regulation and worked reasonably 
well in most cases, although it presented its share of problems. 

The pricing technique of Section 6 required that the seller determine who was his 
most closely competitive seller of the same class, and his ceiling price was the same 
as the ceiling price of that competitor for the commodity in question. If that com- 
petitor did not have a ceiling price for the particular commodity involved, the 
applicant passed to the next most closely competitive seller who did have a ceiling 
price for that particular commodity. If there was no competitive seller of the same 
class with a ceiling price for the same commodity, the ceiling price was established 
by letter order under Section 7. 

1. Same or Substantially Same Commodity. In determining whether the seller’s 
commodity and that of his competitor were “the same commodity” for this purpose, 
the same criteria were used as those which have been previously discussed as ap- 
plicable in Section 3 pricing.” 

Frequently, although a new seller could find a competitor who had a ceiling price 
for a similar commodity, he was unable to find a competitor with a ceiling price 
for the same commodity. The limited concept of “same commodity” in Section 6 
forced a new seller in such situations into Section 7 pricing. This was burdensome 
upon the seller in that he was unable to commence sales until after he had filed an 
application with OPS and a ceiling price had been established by letter order. It 
was also burdensome upon the agency from an administrative standpoint in that 
it greatly increased the number of cases in which letter orders had to be issued. 

The number of cases presenting this problem could have been reduced if Section 
6 had included a provision permitting the seller to borrow the ceiling price of his 


™ See GCPR Interpretation 19, 16 Fep. Rec. 4192 (1951). 
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most closely competitive seller of the same class on a substantially similar com- 
modity, where that competitor did not in fact have a ceiling price for the same 
commodity. However, it was recognized that such a provision had certain dis- 
advantages in that it opened the door to possible abuse by the seller, since the 
question as to what constituted a “substantially similar” commodity presented a wide 
range of choice. Abuses occurring under such a provision could not be corrected 
until the agency was able to examine the Section 6 report filed by such a seller. 
In view of the tremendous workload of the agency, such an examination might 
not take place until long after the report had been filed and the seller had com- 
menced to make sales at his proposed Section 6 price. By that time a great deal 
of damage might already have been done, and as a practical matter it was more 
difficult to require corrections long after a price was put into effect. 

When CPR 22, the Manufacturers’ General Ceiling Price Regulation, was issued 
in April 1951,’* its competitive pricing provisions (Section 33) included a pro- 
vision permitting the borrowing of a competitor’s ceiling price on a “substantially 
similar” commodity where such a competitor did not have a ceiling price for the 
same commodity. Based upon the relatively satisfactory experience with this pro- 
vision in CPR 22, Section 6 of the GCPR was subsequently amended in November 
1951 to include a similar provision, restricted to manufacturers only.’* However, no 
such provision was added to Section 6 with regard to wholesalers or retailers. Al- 
though consideration was subsequently given to a similar amendment of Section 6 
covering wholesalers and retailers, there was a divergence of opinion within the 
various Commodity Divisions as to the desirability of opening the door to such a 
practice in the case of distributors, and the proposed amendment was never adopted. 

2. Most Closely Competitive Seller of the Same Class. The term “most closely 
competitive seller of the same class” presented many problems. This term was de- 
fined in Section 22 as follows: 


Most closely competitive seller of the same class. Your most closely competitive seller 
of the same class is the seller with whom you are in most direct competition even though 
he may perform a different function with respect to the commodity or service (e.g., if 
you are a wholesaler of a commodity, your most closely competitive seller may be a manu- 
facturer; or, if you are a retail supplier of a service, your most closely competitive seller 
may be a wholesaler). You are in direct competition with another seller who sells the 
same types of commodities or services to the same classes of purchaser in similar quantities, 
on similar terms, and, if you are selling a commodity, you supply approximately the same 


amount of service. 


The intent was that a new seller pricing under Section 6 should first determine 
which competitive sellers dealing in the same commodity were “sellers of the same 
class.” The next step was for the new seller to determine which of those competitors 
was in fact his most closely competitive seller. In determining whether a competitor 
was a seller of the same class, the applicable criteria were whether the two sellers 


1216 Fep. Rec. 3562 (1951). 
18 Amendment 24 to GCPR, 16 Fep. Rec. 11812 (1951). 
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sold the same types of commodities to the same classes in similar quantities, on 
similar terms, and with approximately the same amount of service. The overriding 
consideration in this connection was whether the two sellers customarily sold or 
would have sold the same commodity at the same or approximately the same price 
under the same conditions of sale, to the same class of customers. There were 
some situations in which these tests were satisfied even though the two sellers were 
on a different functional level—i.e., one being a wholesaler and the other a manu- 
facturer. 

Situations commonly arose in which there were a number of different competitors 
of the same class selling the same commodity, so that the new seller had several 
possible choices in determining his most closely competitive seller. In such cases, 
there was a natural temptation on the part of the new seller to select the competitor 
with the highest ceiling price. In processing Section 6 reports, the Commodity Di- 
visions were instructed that if this appeared to be the case they shouid ascertain the 
prices of two other sellers who were closely competitive with the applicant. If it 
was found that the other two sellers had significantly lower prices than the one 
chosen by the applicant, the applicant was given an opportunity to defend his 
choice. It was sometimes found that there were valid reasons why the competitor 
selected by the applicant was in fact more like him and more closely competitive than 
the other two sellers. On the other hand, if it appeared that the applicant’s only 
reason for choosing the first seller was that he was the competitor with the highest 
price, and if one of the other sellers was actually more closely competitive, an order 
was issued revising the applicant’s proposed price accordingly. 

3. Selection of Competitor Selling to Same Class of Purchaser. The ceiling price 
to be borrowed from a competitor under Section 6 was the ceiling price of the latter 
for sales of the same commodity to the same class of purchaser. The concept of 
“class of purchaser” has been discussed in detail in an earlier part of this article. 

The definition of “purchaser of the same class” in Section 22 stated that the 
term referred, among other things, to the practice adopted by a seller in setting 
different prices for purchasers located in different areas. In the case of manu- 
facturers, customers in different geographical areas were frequently charged different 
price levels, or priced on a different pricing basis. Where this was true, such 
customers in different geographical areas constituted different classes of purchasers. 
Under such circumstances, a new manufacturer pricing under Section 6 might find 
that competitor X was his most closely competitive seller of the same class selling 
the same commodity to customers in Zone A, and he would therefore use as his 
ceiling price X’s ceiling price for sales to Zone A. However, if competitor X did 
not have a ceiling price for sales to Zone B, the new seller would have to find a 
competitive seller of the same class who did sell to Zone B, and the ceiling prices of 
that competitor would be borrowed for sales to that zone. If no competitive seller 
of the same class had a ceiling price for sales to Zone B, the new seller would be 
required to apply for a letter order price under Section 7 for his sales to that zone. 
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4. Reporting Provision of Section 6. Sellers pricing under Section 6 were re- 
quired to file a report of their proposed ceiling prices with certain prescribed in- 
formation. It was provided that after the expiration of a stated waiting period the 
seller might proceed to sell the commodity at his proposed ceiling price “unless and 
until notified by the Director of Price Stabilization that your proposed ceiling price 
has been disapproved or that more information is required.” The waiting period 
in the case of manufacturers was 10 days, in the case of wholesalers 30 days, and 
in the case of retailers there was no waiting period after mailing of the required 
report. The theory was that the imposition of a waiting period would be unduly 
burdensome in the case of retailers, and that it was not crucially necessary in such 
cases since the selling price of a retailer did not have a pyramiding effect upon other 
levels of distribution. 

The waiting period provision raised a problem in situations where subsequent 
to expiration of that period the seller, having heard nothing to the contrary from 
OPS, proceeded to make sales at the reported price. Some time later, after examina- 
tion of the seller’s report, OPS decided that the ceiling price reported by the seller 
was incorrectly computed and therefore established the correct ceiling price by letter 
order issued to the seller. In these situations, the question was raised whether 
such a seller should be regarded as liable for overcharges on sales made at the in- 
correctly computed price after expiration of the waiting period and prior to issuance 
of the corrective letter order. 

OPS took the position that if the seller did not act in good faith or with due 
care and diligence in computing and reporting his proposed ceiling price, the report 
filed under such circumstances should not be regarded as an effective filing under 
the reporting provision of the regulation, and it should therefore not be regarded as 
conferring any protection upon him. 

On the other hand, where the ceiling price reported by the seller was com- 
puted in good faith, and with due care and diligence and without any intention 
to violate the regulation, it was felt that the seller should not be regarded as liable 
for overcharges for sales made at the reported ceiling price prior to notification of 
disapproval by OPS. This position was based upon the fact that the reporting 
provision seemed to hold out to the seller that under certain conditions he might 
safely act unless and until he received notice to the contrary from OPS. It was felt 
that if any other result was desired, the pricing provision should include a specific 
statement warning the applicant to this effect. 

C. Letter Order Pricing—Section 7 

It was hoped that ceiling prices for most transactions would be determined under 
Sections 3, 4, 5, and 6. However, if the seller was unable to determine his ceiling 
prices for a new commodity under any of these sections, he was required to apply 
for establishment of a ceiling price by letter order under Section 7, and he could 
not commence sales of the item until such a letter order was issued. 

The application was required to contain all pertinent information describing the 
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commodity, the nature of the seller’s business, his proposed ceiling price and the 
method used to determine it, and the reason he believed it would be in line with 
the level of ceiling prices otherwise established by the regulation. The seller was 
also required to explain why he was unable to determine his ceiling prices under 
any other provisions of the regulation. 

Since Section 7 was a catch-all provision, covering those transactions which did 
not lend themselves to any of the precise formulae set forth in the regulation, the 
establishment of ceiling prices under that section necessarily involved an exercise 
of broad discretion on the part of the Director, or his delegatee. The only standard 
mentioned was that the proposed ceiling price should be in line with the level of 
ceiling prices otherwise established by the regulation. 

However, for the assistance of the Commodity Divisions in exercising such 
discretion, the OPS Manual contained a discussion of several methods which could 
be used in determining the in-lineness of a ceiling price proposed under Section 7."* 

The first technique amounted to an adaptation of the principles of competitive 
pricing. It required the finding of a similar seller of the same class in another, but 
similar, trading area. Once the comparability of the trading areas had been estab- 
lished, the criteria of Section 6 could be used even though the parties were not 
actually in competition with each other. 

Another technique amounted to a combination of the concepts involved in both 
comparison commodity pricing and competitive pricing. It required the finding of 
a close competitor who handled other commodities in the same category as the 
item which the applicant desired to price. The measurement of in-lineness of 
the applicant’s requested price was then made by comparing it with the ceiling 
price of his competitor’s comparison item, and the Manual suggested the method 
to be used in determining the price difference which was appropriate to compensate 
for the difference between the two commodities. 

Where such comparisons were not available, it was possible to compare the 
markup over direct cost reflected in the ceiling price proposed by the applicant with 
the markups generally prevailing in the industry for similar products. Also, in 
the case of an applicant who was not a new seller, if the new commodity and the 
other items sold by him were more or less homogeneous, he might be given the same 
markup over direct cost on the new product which he received on the other items. 

Cases sometimes came to the attention of OPS in which the literal application of 
Sections 4, 5, or 6 did not result in a ceiling price which was regarded as appropri- 
ate under all the circumstances, and in which a ceiling price more responsive to the 
specific situation could have been arrived at under Section 7, if it were applicable. 
However, a literal interpretation of the language of Section 7 did not permit its 
use so long as a ceiling price could be determined under any of the prior provisions 
of the regulation. Although recourse to Section 7 in some of these cases might have 
been desirable, such a procedure would have resulted in serious administrative prob- 
lems. 

™*OPS Manuat Pt. 4, c. 3, §11.8. 








ADJUSTMENTS AND OTHER SPECIAL PROBLEMS 
UNDER THE GENERAL CEILING 
PRICE REGULATION? 


Rosert E. Otson* 


I 
InpIvipuAL ADJUSTMENT PROBLEMS 


The GCPR itself contained only one provision for the adjustment of ceiling prices 
under the freeze. This applied to processors and resellers of agricultural commodi- 
ties selling below parity and was provided to conform to the provisions of the De- 
fense Production Act relating to such commodities." The GCPR contained no 
general adjustment provision. Within a few months of the freeze, however, the need 
for individual adjustments to meet a number of different problems became apparent, 
and regulations were issued to authorize such adjustments. 

The first supplementary regulation to the GCPR provided for the relief of hard- 
ship where the GCPR ceiling price. was impeding the supply of essential commodities 
or services under defense contracts or subcontracts. Several supplementary regula- 
tions to the GCPR were issued to remedy distortions in the price structure frozen 
by the GCPR. A number of regulations were issued to resolve conflicts between 
the GCPR and the provisions of state and federal laws.? Provisions for individual 


+ The original material from which the article has been derived was prepared by Joseph Zwerdling, 
Robert E. Olson, and Karl Schmeidler. The opinions herein expressed are the author’s and do not 
necessarily reflect those of any past or present Government agency. 

* A.B. 1937, Dartmouth College; M.A. 1939, Harvard University; LL.B. 1942, Columbia University 
Law School. Member of the New York bar; Attorney, Securities and Exchange Commission; formerly 
Division Counsel, Coordination of Adjustments and Procedures Division, Office of Price Stabilization. 

+ Pursuant to Sec. 402(d)(3) of the Defense Production Act of 1951 (64 Srat. 803 (1950), 50 
U. S. C. App. §2102(d)(3) (Supp. 1952)) agricultural commodities with prices below the legal minima 
established by that section were exempted from the GCPR. These commodities were listed in Section 11 
of the GCPR (16 Fep. Rec. 808 (1951)) and under that section processors and distributors were 
permitted to increase their ceiling prices by the dollars-and-cents amount of any increase in the cost 
to them of a listed agricultural commodity or a product processed from such a commodity. Section 11 
did not, however, require a decrease in ceiling price if a cost later decreased. Compare SR 63 to the 
GCPR which required such a decrease. 16 Fep. Rec. 9559 (1951), 17 id. 446 (1952). As to this 
and other aspects of Sec. 11, see Interpretations, OPS Loose Leaf Serv., 42 Reg 211.1 et seq.; 16 Fen. 
REG. 4192 (1951), 17 id. 11442 (1952), 18 id. 625 (1953). A prohibition on “inventory windfalls” 
had been included in Sec. 11(b), applicable to processors, by Amendment 13 to the GCPR. This was 
deleted with respect to sales on commodity exchanges by Amendment 14 and completely eliminated 
by Amendment 17. 16 Fep. REG. 5051, 5119, 6774 (1951). Amendment 1 to the GCPR had added 
a provision limiting adjustments by a reseller to cases in which the processor had increased his price 
under Sec. 11(b). This provision was deleted by Amendment 13 to permit resellers to pass through 
processors’ increases under CPR 22. 16 Fep. REG. 1503, 5051 (1951). 

* State fair trade acts: GCPR, SR 19, 16 Fev. Rec. 3387, 3651 (1951). State minimum price laws: 
GCPR, SR 16, 16 Fep. Rec. 3011 (1951), revoked by GCPR, SR 63, 16 Fep. Rec. 9559 (1951), 17 
id. 446, 893 (1952); GCPR, SR 23, 16 Fev. Rec. 3832 (1951); GCPR, SR 53, Rev. 1, 17 Fep. Rec. 
4649, 4889, 5427 (1952); GOR 32, 17 Fen. Rec. 6583 (1952), pursuant to Sec. 402(1) of the Defense 
Production Act, added as part of the 1952 Amendments, and GOR 39, 17 Fep. Rec. 10405 (1952), 
pursuant to the amended Sec. 402(d)(3) of the Act. Federal antitrust laws: GCPR, SR 22, 16 Fep. Ree. 
3831 (1951), superseded by GOR 18, Rev. 1, 17 Fep. REG. 4236 (1952). Robinson Patman Act; GOR 
18, 16 Fep. Rec. 8830, 8934 (1951), 17 id. 4236 (1952). 
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hardship adjustment and other types of individual adjustments were developed to 
deal with the problems of sellers who remained under the GCPR for more than 
an interim period, and individual adjustment provisions were included in many 
of the ceiling price regulations issued by OPS subsequent to the GCPR. The supple- 
mentary regulations to the GCPR issued to deal with the problem of essential supply 
and the correction of distortions under the freeze have been selected for discussion 
here since these are problems of a type which may arise immediately upon the issu- 
ance of a general freeze regulation. 
A. Essential Supply—Defense Procurement 

Supplementary Regulation 1 to the GCPR, issued six days after the GCPR itself, 
dealt with sales to defense agencies or to persons holding defense contracts.* The 
regulation exempted an extensive list of commodities and services, in general of a 
purely military nature, when sold to defense agencies and their suppliers, and con- 
tained a general exemption of commodities and services sold under secret contracts 
and developmental defense contracts. Certain additional commodities were exempted 
on a temporary basis.‘ In addition, the regulation contained several provisions de- 
signed to minimize any interference with defense production which might be caused 
by the general freeze. Special provisions were made for the purchase of strategic 
and critical materials and other emergency purchases, and a hardship adjustment was 
provided for individual firms selling essential commodities under a defense con- 
tract or subcontract. 

The individual hardship adjustment provision was contained in Sections 10-13 of 
SR 1. It permitted adjustment of the ceiling price for the sale under a defense con- 
tract or subcontract of any commodity or service essential to the defense program 
where the ceiling price impeded the production or distribution of the commodity or 
service. An applicant was required to state his ceiling price, the requested ad- 
justed ceiling price, and the facts showing the nature and cause of the hardship. 
In addition, a certificate was required from the defense agency concerned, stating that 
the subject matter of the application was essential to the defense program and that 
the ceiling price would impede supply. Contracts at the requested ceiling price 
were permitted after an application had been filed; deliveries under such contracts 
could also be made, but payment at the higher price was not permitted unless and 
until an adjustment was granted. In emergency situations in which there was no 
time to submit an application, Section g provided an exemption from the GCPR 
where the defense agency found that immediate delivery was imperative and that it 
was impossible to secure immediate delivery at the ceiling price. In such cases, 
the defense agency was required promptly to file with OPS a statement of the facts 
of the case. 

From the summary above, it will be seen that the individual hardship adjustment 
provision of SR 1 was vague both as to the standard to be applied in acting on appli- 


*GCPR, SR 1, 16 Fep. Rec. 1006 (1951). 
“See pp. 515-520, supra. 
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cations and as to the information to be supplied by the applicant. This can be 
seen most clearly by comparing its provisions with those of General Overriding 
Regulation 29, issued May 23, 1952,” which embodied the developed thinking of the 
agency with respect to the standards for essential supply adjustments. However, 
with essential items of a purely military nature exempt under SR 1 and special pro- 
visions made in SR 1 for certain other items of defense procurement, only a rela- 
tively small number of applications was received under the individual adjustment 
provision, and the problems of its vagueness therefore did not become critical. Had 
they become so, it would have been necessary at an earlier date to develop the essential 
supply standards of GOR 29. 
B. Correction of Distortions 


A general freeze regulation such as the GCPR issued to check an inflationary 
movement of prices which has been under way for some time can be expected to halt 
many prices in positions out of line with their normal relationships to other prices 
and to costs. This out-of-lineness can be reduced to some extent by the terms of 
the freeze itself. The provisions of Section 3(a) and 3(b) of the GCPR® were a 
significant step in this direction. Further to eliminate distortions under the freeze, 
several supplementary regulations to the GCPR were issued, SR 26 and SR 27," re- 
lating to special deals and introductory offers in effect during the base period, and 
SR 29 concerned with replacement squeezes on resellers.* 

The GCPR did not itself contain any adjustment provision for the correction of 
distortions. The GCPR in this respect may be contrasted with the GMPR, the gen- 
eral freeze regulation issued by OPA. 

Section 18(a) of the GMPR as issued in April 1942 permitted a retailer to apply 
for an adjustment if his maximum price was abnormally low, in relation to the 
maximum prices of other retailers, to such an extent as to constitute a hardship. In 
July 1942 a similar adjustment was permitted for sellers other than retailers where 
the adjustment would not increase retail prices. The processing of the large volume 
of applications filed under these provisions proved a heavy burden on the agency 
and, after these adjustment provisions had served their initial purpose, a deadline 
was set at November 30, 1942, after which no further applications for such ab- 


normality adjustments were accepted.° 
OPS, with only the beginnings of a staff in January 1951, was reluctant to 


5 17 Fep. Rec. 4762, 11229 (1952). 

®See pp. 522-531, supra. 

7 GCPR, SR 26, 16 Feb. Rec. 4126 (1951); GCPR, SR 27, 16 Feo. Rec. 4617 (1951). The adjust- 
ments permitted by SR 26 were substantially the same as those provided for by OPA in Sec. 4(b) of 
the GMPR, added to that regulation by Amendment 14. 

°16 Feo. Rec. 5011 (1951). 

°For an analysis of the problems encountered in processing these abnormality adjustments and an 
assessment of their value, see McMillan, Adjustment of Abnormally Low Prices Under the General 
Maximum Price Regulation, in PropLems 1n Price ConTroL: Pricinc STANDARDS, GEN, Pus. No. 7, 
OPA HisroricaL Reports ON War ADMINISTRATION 421-444 (1947); and N. L. NATHANSON AND HaroLp 
LEVENTHAL, PROBLEMS IN PRiIcE CONTROL: LEGAL Puases, GEN. Pus. No. 11, OPA Histroricat Reports 
on War ADMINISTRATION 105-106 (1947). 
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engage in a wide scale program of individual adjustments. The main emphasis was 
rather directed to the development of regulations to replace the freeze. In the field 
of manufacturing generally, CPR’s 22’? and 30" and other regulations were de- 
veloped to replace the price structure under the freeze with a completely new price 
structure related to prices in effect prior to June 24, 1950. Sellers of services were 
covered by a general regulation, CPR 34,’” which contained its own individual hard- 
ship adjustment provisions. Large groups of resellers were covered by tailored regu- 
lations; CPR 7'* for department stores; CPR 11'* for restaurants; CPR’s 13° and 
17'® for retailers and wholesalers of petroleum products; CPR’s 14,’* 15,’° and 16" 
for wholesalers and retailers of dry groceries and perishables; and CPR’s 24,”° 25,” 
and 26** for wholesalers and retailers of beef. 

For resellers remaining under the GCPR, SR 29 to the GCPR afforded somewhat 
more liberal treatment than was available under OPA’s abnormality adjustments. 
As explained below, SR 29 in effect permitted the reseller to realize his “normal” 
margin on each of his products. No showing of an abnormally low ceiling or of 
hardship was required. SR 29 did not require the filing of any applications or re- 
ports; thus the workload occasioned by OPA’s abnormality adjustments was avoided. 

As indicated above, SR 29 dealt with the problem of the “replacement squeeze” 
which arises when, after a period of rising prices, a regulation is issued freezing the 
prices of manufacturers, wholesalers, and retailers in effect during the same base 
period. Thus, for example, a reseller who did not purchase from a particular 
supplier during the latter part of the base period may find that the supplier put a 
price increase into effect during that time and therefore has a ceiling price higher 
than the price at which the reseller last purchased from him. Or a reseller may 
have received notice of an increase in the supplier’s price during the base period but 
may have postponed raising his own price until his inventory, purchased at a lower 
price, was exhausted. In such cases, when his inventory is exhausted, the reseller 
may find himself in a “replacement squeeze” in which his frozen price does not 
yield an appropriate margin over his new cost. 

A margin type of price control for resellers, of course, avoids this problem, and 
regulations of this type were issued shortly after the GCPR covering resellers in 
several important areas. SR 29 was issued as an interim regulation to solve the 
replacement squeeze problem for resellers remaining under the GCPR, pending 
the development of tailored regulations. While such regulations were later issued 
for resellers in many areas, some resellers remained permanently under the GCPR. 

The provisions of SR 29 relating to replacement squeezes under the GCPR were 
contained in Section 3 of the regulation. This section permitted an adjustment where 
the reseller’s suppliers had been frozen by the GCPR at a price which was higher 
than the reseller’s “base period cost” of the commodity concerned, and where, as a 


1°16 Fep. REG. 3562 (1951). 17d. at 4108 (1951). 121d. at 4446 (1951). 
181d. at 1872 (1951). 14 Td. at 2391 (1951). 187d. at 2628 (1951). 
18 Td. at 3033 (1951). 17 Id. at 2725 (1951). 18 Id. at 2735 (1951). 
Id. at 2750 (1951) 29 Id. at 3721 (1951). 217d. at 3739 (1951). 
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result, the supplier’s new price to the reseller was higher than the reseller’s base 
period cost. “Base period cost” was defined as the net invoice cost shown on the 
last invoice which the reseller received from any of his suppliers of the commodity 
prior to the time when the reseller first put into effect the selling price at which 
he himself was frozen by the GCPR. The reseller then determined the percentage 
markup which his frozen price yielded over his base period cost and determined a 
recalculated ceiling price by applying this markup to the last invoice for the com- 
modity which he received prior to May 28, 1951, the date on which SR 29 was issued. 
If at that time he was purchasing the same commodity from more than one supplier, 
a separate recalculation was made on the basis of the last invoice received prior 
to May 28, 1951, from each supplier. If none had been received from a particular 
supplier prior to May 28, 1951, then the first invoice received after that date was 
used. Provisos were included that the invoices used in these recalculations must 
represent purchases which were typical with respect to terms and quantity and 
that a markup determined with respect to a supplier of one class could not be applied 
to the invoice cost of a purchase from a supplier of a different class. 

Where a wholesaler recalculated an adjusted ceiling price under SR 29 to relieve 
himself of a replacement squeeze, this in turn sometimes created a replacement 
squeeze on retailers purchasing from him, and Section 5 of SR 29 permitted a reseller 
in such a case to recalculate his ceiling price by applying to his new net invoice 
cost the percentage markup he had been receiving on the commodity prior to the 
increase in his cost. 

SR 29 would have been more satisfactory if it had been practicable to specify 
that the seller’s normal pre-Korean markup be used in making the calculations. 
However, it was believed that many resellers would not have adequate records going 
back that far. Consequently, an attempt was made to define a markup in terms of 
base period experience. The technique used in Section 3 probably was the best that 
could be devised under the circumstances, but obviously yielded an abnormally high 
markup where the reseller had raised his prices before receiving an invoice re- 
flecting an increase in his own cost. Thus, a reseller might have raised his prices 
in anticipation of a price increase by his suppliers, or upon receiving notification of 
an increase by his suppliers but before making a purchase at the increased price, or 
simply to charge what the traffic would bear in the inflationary market existing dur- 
ing the last six months of 1950. 

II 
TRANSPORTATION TERMS OF SALE 

During the GCPR base period, different sellers had in effect different methods 
of handling transportation charges. When the GCPR froze the price charged during 
the base period, it became necessary to determine the effect of the freeze upon these 
varying practices. The interpretation adopted by OPS,”* which followed the inter- 
pretation adopted by OPA,”* was that the seller’s base period method of treating 


?° Interpretation 1 to GCPR, 16 Fep. Rec. 3113 (1951). 
2“ OPA SERVICE 11:979, par. 11-14. 
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outbound transportation costs was a term or condition of sale which was included 
in his ceiling price. Thus a seller who during the base period sold on an f.0.b. price 
basis had a ceiling price at the f.o.b. point, and the purchaser was considered to 
have purchased the commodity at that point. Where a seller sold on a delivered 
price basis, the seller’s ceiling price applied to the delivery point and was the total 
amount that could be charged for the commodity delivered to that point. In this 
situation, outbound transportation costs were treated as one of the costs incurred 
by the seller in selling his commodity, and were handled in the same manner as any 
other cost element which he had to recover within his ceiling price. This meant 
that increases in transportation costs had to be absorbed by the seller whose ceiling 
price was on a delivered basis. 

If a seller listed his price on an invoice to his customer as a “delivered price,” 
under Interpretation 1 such sales could nevertheless be considered to be f.o.b. sales, 
and the seller could pass on increases in outbound transportation costs, where such 
prices actually were computed upon the basis of an f.o.b. price, adjusted for the 
actual cost of making delivery to each purchaser. The result in such cases was the 
same as in cases where the seller invoiced on an f.0.b. basis and, acting as the buyer’s 
agent, billed the latter in addition for the cost of shipping the goods to their desti- 
nation on the buyer’s behalf. 

On the other hand, even though the seller quoted an f.o.b. price plus transporta- 
tion charges, under Section 2(c) of Interpretation 1 such a sale would not be con- 
sidered as an f.o.b. sale where the transportation charge did not represent the ectual 
transportation cost incurred by the seller for sales to that particular purchaser. Such 
a sale would be held to be on a delivered price basis. 

For example, a manufacturer of linseed meal had billed his customers at an 
f.o.b. plant price plus the “lowest applicable carload rail freight rate from the plant 
to the point of delivery to the customer.” However, the actual transportation cost 
incurred by the manufacturer on each shipment was lower than the rate which he 
charged the buyer because of the use of “transit balances.” The manufacturer was 
able to ship the linseed meal to his customers at a rate computed by subtracting the 
inbound freight cost paid on flaxseed from the through rate from point of origin 
of the flaxseed to the point of destination of the linseed meal. Since the freight 
rate which the seller charged the buyer did not represent the actual cost of making 
delivery to each puchaser, the seller was not permitted to pass on any freight rate 
increase to the buyer.”® 

In view of the basic concept of the GCPR that a seller could not charge more 
than he did in the base period, sellers were not permitted to change the terms and 
conditions applicable to their ceiling prices in any manner which resulted in buyers 
being required to pay higher prices, This rule applied to transportation terms and 
conditions of sale as well as others. 

Two situations, for example, were presented in this respect. In one, a seller, who 


*5 Interpretations, OPS Loose Leaf Service, 42 Reg 11:200.2a. 
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during the base period sold on an f.0.b. basis, later wished to calculate an average 
freight allowance, add this to his f.0.b. price, and arrive at a uniform delivered price 
to all purchasers. This would have meant that nearby buyers for whom freight 
costs were less than the average, would have been required to pay more than they 
did during the base period. In the second situation, a seller, who had sold at a 
delivered price during the base period, subsequently wished to subtract his average 
freight cost from his base period delivered price and arrive at a uniform f.o.b. ship- 
ping point price. This would have meant that more distant buyers, for whom freight 
costs were more than the average, would have been required to pay more than they 
did during the base period. Neither of these changes was permitted under the 
original terms of the GCPR. 

The freezing of transportation terms and conditions of sale, as well as other terms 
and conditions, is of particular importance in the initial period of a general freeze. 
This approach was felt necessary both by OPS and by OPA. As time went on, 
however, many problems connected with transportation costs and terms received 
special treatment in tailored regulations or supplementary regulations dealing with 
particular industries or groups of sellers. 

Thus, in some later regulations increases in transportation costs, particularly in- 
bound transportation costs, as well as increases in other costs, were reflected in in- 
creases in ceiling prices where it was found that price increases were necessary to 
maintain ceiling prices that were generally fair and equitable. Especially was this 
true in cases involving relatively heavy commodities where transportation costs 
represented a high proportion of all costs and margins were too narrow to permit 
absorption of substantial increases in transportation costs.2* And in September 1952 
price increases for retailers and wholesalers under the GCPR were authorized to 
reflect increases in inbound transportation costs since the base period, because of 
the belief that the increases which had occurred could not be generally absorbed.” 

The difference in treatment of those sellers who were frozen to base period 
f.o.b. prices and so were able to pass on to buyers all subsequent increases in out- 
bound transportation costs, as against those sellers who were frozen to base period 
delivered prices and who were therefore required themselves to absorb subsequent 
increases in outbound transportation costs, was eliminated in some industries by 
the issuance of tailored regulations which put all sellers of the same commodities 
on the same ceiling price basis. Many sellers continued subject to the GCPR, how- 
ever, and for these sellers there was an unevenness of treatment that seemed less 
equitable the further the base period receded into the past and the more transporta- 
tion rates were permitted to increase by action of the Interstate Commerce Com- 
mission and otherwise. Accordingly, in October 1952, manufacturers frozen on a 
delivered price basis were put on an equal footing with f.o.b. sellers in so far as 


*° For example, mixed fertilizers, SR 114 to GCPR, 17 Fev. Rec. 7393 (1952); and certain building 
materials, SR 106 to GCPR, 17 Fep. Rec. 5612 (1952). 

?7 SR 120 to GCPR, 17 Fep. Rec. 8618 (1952). Similar relicf was granted retailers under CPR 7 
by SR 5 to CPR 7. 17 Fev. REG. 5420 (1952). 
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outbound transportation costs were concerned, by a supplementary regulation which 
allowed delivered price manufacturers to adjust their delivered ceiling prices to 
reflect increases in outbound transportation costs.?° 

In July, 1952, manufacturers of a limited number of consumer items were given 
a method whereby they could translate their f.0.b. ceiling prices into delivered ceiling 
prices by calculating an average outbound freight charge which they could add to 
the f.o.b. ceiling prices. However, in making such a charge, these manufacturers 
were limited to freight rates in effect on March 15, 1951. 


Ill 
TREATMENT OF TAXES 


The original tax provision of the GCPR, Section 20, provided: 


In addition to your ceiling price, you may collect the amount of any excise, sales or 
similar taxes paid by you as such only if, during the base period, you stated and collected 
such taxes separately from your selling price. . . 


The result of this provision was that a seller who in the base period had not 
stated and collected his taxes separately from his selling price could not pass on to 
his customers any subsequent increase in such taxes, but was required to absorb the 
increase. This was consistent with the general principle followed in the GCPR that 
a seller could not increase his ceiling price on any commodity to compensate for 
increases in any of his costs which had been included in the determination of his 
ceiling price. 

If, however, the seller in the base period had separately stated and collected the 
taxes, he could subsequently collect, in addition to his ceiling price, the actual 
amount of those taxes paid as such by him at any given time. As a result, if the 
base period tax was subsequently increased, such a seller could pass on the increase 
to his customers, and in the event of a tax decrease only the decreased tax could 
be passed on. 

In the case of excise, sales or similar taxes, imposed for the first time after the 
GCPR base period, Section 20 provided that the seller was permitted to collect the 
amount of a new tax imposed for the first time after January 26, 1951, in addition 
to his ceiling price, if not prohibited by the tax law, provided that he separately 
stated the amount of such tax. 

A number of interpretative problems arose under Section 20 as originally drafted. 
Some cases presented the question whether a particular tax constituted an “excise, 
sales or similar tax,” within the meaning of Section 20. The term excise, sales or 
similar taxes was interpreted as applying to a tax which was incidental to the 
sale or delivery of a commodity, and which was levied on quantity, value or price. 
It also covered taxes imposed for the privilege of engaging in a business or occupa- 
tion, and measured by gross receipts or gross income. However, the term was not 


*°SR 122 to GCPR, 17 Fep. Rec. 8845 (1952). Similar relief was granted manufacturers under 
CPR 22 and CPR 30, as well as several other regulations utilizing base period freeze techniques. 
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applicable to a lump sum license tax amounting to a stated sum per year, or to 
income or related taxes which were based upon the seller’s profits. 

Section 20 in its original form provided relief only to those sellers who paid the 
tax as such. It did not permit a reseller to add to his ceiling price a tax imposed 
upon his supplier and passed on by the latter. 

In the Revenue Act of 1951, Congress made several changes in excise taxes, in- 
cluding increases and decreases in existing taxes, as well as the imposition of new 
taxes and the elimination of previous taxes. These substantial changes in the tax 
structure impelled a general revision of Section 20, with two types of changes re- 
ceiving the greatest emphasis. It was felt that it was unfair to limit relief in the 
case of tax increases to those sellers who happened to have separately stated and 
collected such taxes in the base period. In addition, it was felt that wholesalers and 
retailers were entitled to relief where the newly increased manufacturers’ excise 
taxes were passed to them by their suppliers. 

Accordingly, Amendment 23 to the GCPR was issued on November 1, 1951, 
amending Section 20 in certain major respects.”® Under the amended Section 20, 
excise, sales or similar taxes were handled as follows: 

(1) In the case of a tax paid as such by a seller who in the base period separately 
stated and collected the tax, sucha seller could continue to collect the amount of 
the tax in addition to his ceiling price. If such tax were increased, or if a new tax 
became effective, after January 26, 1951, the amount of such increased or new tax 
could be collected in addition to the ceiling price. Although not expressly stated, 
it followed that where such a tax was decreased, such a seller could collect only 
the decreased amount, in addition to his ceiling price (Section 20(a)). 

(2) In the case of a wholesaler or retailer who had not separately stated and 
collected the tax in the base period, if the amount of a tax paid as such by him 
and included in the ceiling price was increased after January 26, 1951, or if a new 
tax was thereafter imposed, he could increase his ceiling price to reflect the ap- 
propriate amount of such increased or new tax. If such a tax was reduced or 
eliminated after January 26, 1951, he was required to reduce his ceiling price to 
reflect the appropriate amount of such reduction or elimination (Section 20(b)). 

(3) Section 20(c) made a similar provision for manufacturers who had not 
separately stated and collected the tax during the base period. 

(4) Section 20(d) provided that where the net invoice cost of a commodity 
purchased by a wholesaler or retailer for resale was changed by reason of the imposi- 
tion or elimination of or increase or decrease in a manufacturers’ excise tax, the re- 
seller must recalculate his ceiling price under Supplementary Regulation 29,°° which 
called for the application of markup to his total cost, including the excise tax. This 


provision was equally applicable where the reseller’s supplier separately stated the 


tax.*! 


2916 Feo. Rec. 11178 (1951). 897d, at 5011 (1951). 
*1 See Sec. 22 definition of “net invoice costs,” as amended by Amendment 23, to include separately 
stated manufacturers’ excise taxes, except in the case of special commodities listed in Sec. 20(e). 
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The markup technique was not, however, permitted in the case of certain listed 
commodities where it was known that manufacturers’ excise taxes were generally 
reflected in wholesale and retail prices only in the exact amount of the tax, and where 
accordingly the Herlong Amendment, Section 402(k), Defense Production Act of 
1950,°" as amended, did not require the allowance of markup on excise tax in- 
creases. In the case of these specified commodities (7.¢., photographic apparatus, film, 
and equipment), Section 20(e) provided that wholesalers and retailers might in- 
crease their ceiling price by the exact amount of any increase in or new manu- 
facturers’ excise tax reflected on the invoice to them. It also required them to de- 
crease their ceiling price by the exact amount of the decrease in or elimination of 
any such tax reflected on such invoice. 


IV 
Evasion 
Section 18 of the GCPR contained the following prohibition against evasion: 


Any practice which results in obtaining indirectly a higher price than is permitted by this 
regulation is a violation of this regulation. Such practices include, but are not limited to, 
devices making use of commissions, services, cross sales, transportation arrangements, 
premiums, discounts, special privileges, tie in agreements and trade understandings. 


The question arose in preparing the evasion section as to whether a general 
prohibition would suffice, or whether a number of specific evasion practices should 
be listed. There was a danger that if OPS failed to prohibit specifically any evasive 
practice, the courts might hold that such a practice was not a violation of the GCPR. 
This uncertainty resulted from the decision of the United States Supreme Court in 
the case of M. Kraus & Bros. Inc., v. United States (327 U. S. 614 (1946)), in which 
the Court held that a tie-in sale of chickens and chicken parts (feet and skin) was 
not a violation of Revised MPR 269, issued by OPA, where the chicken parts had 
some value and where the regulation did not expressly prohibit tie-in sales. The line 
of cases following the Kraus case made it clear that it was not sufficient merely to 
state a general prohibition against evasive practices. Rather it was necessary to 
specify at least the broad areas of evasive practices which were to be prohibited. 
Since Section 18, although phrased in bread, general terms, did set forth the various 
types of evasive practices which were proscribed, it appeared to meet the standards 
set forth by the courts.** 

On the other hand, there was a danger that if OPS became too specific, and at- 
tempted to list all the known evasive practices, the courts might hold that the list 
was all inclusive, and that any practices not specifically listed were not violations of 
the regulation. Consequently, OPS would be forced constantly to amend the 
evasion section to prohibit new evasive practices as they were discovered. 

Another danger in specific listing of evasive practices was that either through 


*? 65 Stat. 134 (1951), 50 U. S. C. App. §2102(k) (Supp. 1952). 
*SOPS Manvat Pt. 5, c. 3, §2.27, Evasion Provisions in OPS Regulations, April 11, 1951. 
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inadvertence, or because of differences in industry practices, certain practices might 
be included in the evasion section of one regulation and omitted from another. 
During OPA days, where a specific evasive practice was listed in one regulation 
and omitted from another, the courts sometimes regarded the omission as an indica- 
tion of intent by OPA. 

A form section on evasions suggested for use in subsequent regulations sought 
to avoid these dangers.** This section was very similar to Section 18 in that it 
included a general prohibition paragraph listing the various types of evasive practices 
which were proscribed. In addition, there was a second paragraph, in which spe- 
cific evasive practices could be listed, with, however, a precautionary statement that 
they were only some of the prohibited practices and that they were listed only to 
lessen the frequency of interpretative inquiries which experience indicated were 
likely to be made in a particular industry under the evasion provision. 

Tie-in sales were frequently used as an indirect attempt to evade ceiling price 
restrictions, A tie-in sale was a sale in which the seller required the buyer to pur- 
chase another commodity or service in order to obtain the commodity the latter 
desired. Even though the seller sold both commodities or services at or below 
the ceiling price for each, the result was that the buyer was forced to buy something 
which he did not desire, and this was held to be prohibited under the evasion 
section where such a requirement was not in effect during the base period. 

The following is an example of a tie-in sale. During the base period, a manu- 
facturer had sold baling machines and safety devices separately. Subsequently, the 
manufacturer decided to sell the machine and safety device only as a unit and at a 
price which equaled the total amount previously charged for each item separately. 
Unless the purchaser had the option of purchasing the baling machine and safety 
device separately at no more than the ceiling price for each, such a proposal consti- 
tuted a tie-in sale, in violation of Section 18.*° 

On the other hand, where a seller during the base period had sold a brush and 
comb only as a combination set, it would not be a prohibited tie-in sale to continue 
to offer only the combination under the GCPR. 

Many sellers had adopted various promotional schemes to encourage the sale of 
a commodity. Some of these plans bordered closely upon a tie-in sale. For example, 
a seller of washing machines charged a price for a washing machine which was 
within his ceiling price for that item, and in addition as a sales inducement he 
offered another commodity, such as soap flakes, at a bargain price which was lower 
than the prevailing price charged for soap flakes. The seller would not, however, 
sell soap flakes to a customer who did not purchase a washing machine. 

It was necessary to examine the facts of each specific case of this kind to determine 
whether it constituted a violation of Section 18. If the seller was in the business 
of selling washing machines only, and if his purpose was not to sell soap flakes 
generally, but merely to employ the latter as a promotional device to encourage the 


54 OPS MANUAL Pt. 5, c. 7. 
*° Interpretations, OPS Loose Leaf Service, 42 Reg 11:218.5. 
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purchase of washing machines, such a plan was not considered a tie-in sale in viola- 
tion of Section 18, provided that the sum collected for each item did not exceed 
the seller’s appropriate ceiling price for such item. On the other hand, if it ap- 
peared that soap flakes were in short supply, and the sale of soap flakes at the price 
requested became the primary consideration of the seller, it would then be a viola- 
tion for the seller to condition the delivery of soap flakes upon the purchase of a 
washing machine. 

Another common evasive practice was the cross sale. A cross sale was one in 
which a seller agreed to sell one commodity at the ceiling price only on condition that 
the buyer sell back to him another commodity at a price below ceiling. This in 
effect constituted an over-ceiling charge for the first commodity. However, even 
where the buyer sold back the other commodity at its ceiling price, the transaction 
constituted a prohibited cross sale if the buyer was required to sell his commodity 
as a condition to purchasing the commodity he desired. 

Section 19 of the GCPR, commonly referred to as the transfer of business section, 
provided: 


Transfers of business or stock in trade. If the business, assets or stock in trade of any 
business are sold or otherwise transferred after January 26, 1951, and the transferee carries 
on the business, or continues to deal in the same type of commodities or services, in an 
establishment separate from any other establishment previously owned or operated by 
him, the maximum prices of the transferee shall be the same as those to which his 
transferor would have been subject if no such transfer had taken place, and his obligation 
to keep records sufficient to verify such prices shall be the same. The transferor shall 
either preserve and make available, or turn over, to the transferee all records of trans- 
actions prior to the transfer which are necessary to enable the transferee to comply 
with the record provisions of this regulation. 


This section was believed necessary to prevent evasion of ceiling prices by 
changes in the legal entity operating a business. Obviously, the freezing of a seller’s 
base period prices would have been rendered ineffective if that seller could ostensibly 
discontinue business but in reality reappear as a “new” seller seeking to establish 
ceilings under Section 6 or 7 of the regulation. The effectiveness of a freeze of base 
period prices would also have been seriously impaired if a base period seller had been 
allowed to shop around and buy up the business of another seller who had established 
relatively high base period prices, and then apply those higher prices to his own 
business. Section 19 was modeled on the transfer sections used by OPA.** Practically 
all of the regulations issued by OPS included transfer sections similar to Section 19. 

A somewhat similar problem was presented in the case of coin vending machines. 
Under the usual contract arrangement, where the vending machine operator owned 
and replaced the commodity, and controlled and serviced the machine, he was re- 
garded as the seller of the commodity, rather than the proprietor of the establish- 
ment where the machine was located, and his ceiling price for any given vending 


3866 T 
°° See NATHANSON AND LEVENTHAL, PROBLEMS IN Price ConTRoL: LEGAL Puasrs, Gen. Pus, No. 11, 
OPA Historica. Reports ON War ADMINISTRATION 71 (1947). 
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machine was the highest price at which he had operated a similar machine in the 
same establishment during the base period.*” If the machine operator’s ceiling price 
in a particular establishment was relatively low, there was a temptation on the 
part of the establishment-owner to terminate his relationship with that particular 
operator and to make a deal with a different machine operator who had no base 
period history in that particular establishment. The new machine operator would 
then be able to price under Section 6, under which he might conceivably obtain 
a higher ceiling price for the machine to be installed in such establishment, if the 
prevailing rates were higher for similar machines in similar establishments in that 
trading area.** 

In an effort to discourage such practices, which were characterized by the industry 
as “pirating,” serious consideration was given by OPS at one time to the issuance 
of a special regulation governing sales from coin vending machines. The pro- 
posed regulation would have provided that no vending machine operated in a 
given establishment could charge more than the highest price which had been 
charged by any similar machine operated in the same establishment during the 
base period, regardless of ownership. For various reasons, the proposed regulation 
was never issued. 

An effort was made to reach the same result by interpretation in the case of 
service vending machines, such as juke boxes, which were governed by CPR 34. 
In seeking to establish that the proprietor of the establishment was the seller of 
the service in such cases, it was argued that although the machine operator controlled 
the machine, replaced the records, and collected the machine “take,” the establish- 
ment-owner in fact held himself out to his patrons as providing the service to them 
and therefore should be regarded as the seller of such service. This view was never 
adopted by the Chief Counsel. 

Certain situations arose in which the question presented was whether OPS 
should prohibit a change in the seller’s base period pricing practices, even though 
such a change did not actually result in consumers paying a higher price than in 
the base period. An illustrative case was that of a manufacturer of television sets 
who in the base period included a warranty on a mandatory basis. Although neither 
the set nor the warranty was separately available to the purchaser, the base period 
invoice showed a separately stated charge for the warranty. Subsequent to the 
GCPR, the manufacturer sold the identical set with the same mandatory warranty, 
under the same general terms. However, the invoice showed a higher separately 
stated charge for the mandatory warranty, with a lower separately stated charge 
for the television set itself. OPS ruled that the higher charge listed for the same 
warranty would constitute a violation only if the total amount charged for the set 
plus the warranty exceeded the total amount charged for the same set plus the 


*? The definition of “seller” in Sec. 22 of the GCPR stated that where a seller made sales or supplied 
services through more than one selling unit, each such separate place of business should be deemed to be 
a separate seller. 

** Interpretations, OPS Loose Leaf Service, 42 Reg 11:203.9. 
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same warranty during the base period.*® It was recognized that the latter situation 
might conceivably be regarded as involving an undesirable business practice, in that 
the customer might thereby obtain the impression that he was receiving a reduced 
price on the television set. However, since the practice was not regarded as one 
involving price stabilization principles, OPS did not assume jurisdiction. 


V 
SpreciaL Types oF AGREEMENTS—ADJUSTABLE PRICING 


The prohibitions sections of the GCPR, Section 2(c), provided “you shall not 
sell . . . at a price exceeding the ceiling price established by this regulation.” The 
definition of “sell” in Section 22 included “contracts and offers” to sell. The re- 
sultant limitation of contracts and offers to the ceiling prices established by the 
GCPR created a problem for a seller who found himself “squeezed” under the 
GCPR and wished to contract to sell at the ceiling price in effect at the time of 
delivery, in the hope that meanwhile a tailored regulation would be issued which 
would alleviate his situation. OPS ruled that such a contract clause was permis- 
sible*® and, to make this quite clear, the definition of “sell” in Section 22 was 
amended to include the following provision :** 


Nothing in this regulation shall be construed to prohibit the making of a contract or 
offer to sell a commodity or service at (a) the ceiling price in effect at the time of delivery 
or (b) the lower of a fixed price or the ceiling price in effect at the time of delivery. 


Under clause (a) of the above amendment, it was held that a contract for future 
delivery was valid where it stated a fixed price no higher than the seller’s existing 
ceiling, with a provision that “the seller reserves the right to increase the price stated 
herein to the ceiling price in effect at the time of delivery.”** 

Although contracts to sell at a price within the seller’s ceiling price at the time 
of delivery were thus approved, OPS rulings made it clear that a seller could not 
lawfully enter into a contract which provided for an upward adjustment in selling 
price after delivery, to reflect an increase in ceiling price after delivery, in the 
absence of authorization by OPS either in the form of an express provision in the 
regulation or a specific authorization issued to the seller by the Director or his dele- 
gatee.*® 

A special type of contract which came to the attention of OPS represented an 

*° Interpretations, OPS Loose Leaf Service, 42 Reg 11:218.1. 

“°GCPR Interpretation 49, 17 Fep. Rec. 1521 (1952). 

*? Amendment 6 to GCPR, 16 Fep. REG. 2546 (1951). 

*? GCPR Interpretation 50, 17 Feo. Rec. 2361 (1952). 

“Some regulations specifically stated, in the “Adjustable Pricing” section, that such authorization 
might be given where a request for a change in the applicable ceiling price was pending, provided that 
certain stated criteria were met. However, specific approval by the Director or his delegatee was 
required in each case. On the other hand, the essential supply regulation, GOR 29, 17 Fep. Rec. 
4762 (1952), expressly authorized sellers who were applying for an adjustment under that regulation 
to enter into such contracts after the application was filed, with the further provision that the price 
received for deliveries made subsequent to such application could not in any event exceed the ceiling 


price ultimately established by OPS. A similar provision was contained in SR 1 to the GCPR, dis- 
cussed above. 
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effort on the part of the seller to avoid the effect of price controls upon a long-term 
contract for continuing future deliveries. The proposed contract fixed rates under 


a special formula, with a provision that if the seller’s ceiling price at any time was 
lower than the rate called for in the contract, the buyer would pay only up to ceiling 
price at the time of delivery. However, it was also agreed that any difference be- 


tween such payments at ceiling price and the total amounts called for in the contract 
would be handed over by the buyer in installments after price control terminated. 

OPS ruled that such an agreement was invalid, since it called for deliveries to 
be made at an agreed price which was in excess of the seller’s ceiling price. It was 
held that the fact that actual payment of that part of the agreed price which was in 
excess of ceiling was to be deferred until after termination of price controls, did not 
make the agreement any the less invalid.** If sellers had been permitted to exact 
agreements of this character from their buyers during the inflationary period, con- 
trols would have been rendered meaningless. 

In the latter stages of OPS, after certain commodities had been exempted or 
suspended from control, the question was raised whether it would be illegal under 
OPS regulations for a buyer to make an additional payment to his supplier on ac- 
count of a commodity which had been delivered to him prior to the exemption or 
suspension, where the total of the amounts previously paid for such commodity plus 
the additional new payment would exceed the seller’s ceiling price as of the time;the 
commodity was delivered. OPS took the position that if such an additional payment 
was made by the customer on a purely voluntary basis after controls had been 
terminated, and not pursuant to any agreement, understanding or arrangement 
entered into while controls were in effect, there would be no violation. This situa- 
tion was distinguished from the one outlined in the immediately preceding para- 
graph, in that the subsequent additional payments were the result of a dealing at 
arm’s length between the parties after controls were terminated, rather than under 
an agreement to which the buyer bound himself during controls, at a time when 
the buyer presumably did not have equal bargaining power. 


** Interpretations, OPS Loose Leaf Service, 81 Trans 34:215.1. 
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SauL NELson* 


INTRODUCTION—RELATION TO OPA STAnparRDS 


To a considerable extent, OPS policies and standards drew upon the experience 
of its wartime predecessor, the Office of Price Administration,’ including the very 
important decision that explicit policies and standards were indispensable for sound 
and effective administration. However, OPS standards differed from those em- 
ployed by OPA in many significant respects, both because OPA experience indicated 
the need for change and because of the very considerable difference in economic 
and political conditions. 

The availability of the OPA background in this respect was both an advantage 
and a handicap. It was an advantage for the obvious reason that much of the pre- 
liminary spade work had been done so that the job of formulating and applying 
policies and standards did not have to start from scratch. It was a handicap in that 
it tended to direct policy formulation into the patterns made familiar by OPA and, 
consequently, to restrict and delay the exploration of new approaches to the prob- 
lems which developed. 

Moreover, OPS operated under conditions which differed in many important 
respects from those which had confronted its wartime predecessor. In the first place, 
the onset of wartime inflation was much less abrupt than that following Korea. In 
1940 there was a large volume of unemployed resources, and the initial impact of 
price increases was largely confined to the commodities directly affected by the war 
in Europe. Price pressures spread only gradually; consequently wartime price con- 
trols started from selected regulations covering a limited number of commodities 
and were progressively extended to cover the entire economy. The fact that there 
had been time for this g.:adual approach resulted in a reasonably balanced price 
structure at the time OPA imposed its general freeze at the end of April, 1942. In 
the case of OPS, on the other hand, the much more rapid inflationary price rise that 
preceded across-the-board action resulted in the freezing of a highly distorted price 
structure and made prompt action to remedy these distortions imperative. The de- 
velopment of policies appropriate for this purpose was a long and difficult task and 
one for which OPA experience offered inadequate guideposts. 

In the second place, most OPA standards and policies were adapted to the acute 
general inflationary pressures which persisted through most of that agency’s life 
and were consistent with, and supported by, the “hold-the-line” order issued by 


+The views herein expressed are the author’s and do not necessarily reflect the position of any 
past or present Government agency. 

* Former Director of the Office cf Economic Policy, OPS. 

* For a detailed analysis of OPA standards, see D. F. Cavers, REED DICKERSON, AND OTHERS, PRoB- 
LEMS IN Price CONTROL: Pricinc STANDARDs, GEN. Pus. No. 7, OPA Hisrorica Reports oF WAR 
ADMINISTRATION (1947). 
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President Roosevelt in April, 1943. Rigid application of these standards was facili- 
tated by the wartime psychology. In contrast, soft spots began to appear in some 
markets soon after OPS issued its general freeze and during subsequent months 
this “mixed market” situation spread progressively. There was no all-out war to 
generate public support for a really tough program; consequently, standards could 
neither be drawn as tightly nor applied as rigidly as had been possible under OPA. 
And it is doubtful whether such a tough program would have been justified, even 
if there had been public psychology to support it. 

Despite these important differences, OPS found that many of the OPA standards, 
appropriately modified, did give workable answers to a large proportion of the 
problems which arose. While this does not mean that more radical modifications 
or even completely new approaches might not have worked equally well or perhaps 
better, it does indicate that the basic problems encountered by any price control 
program bear a marked similarity despite major differences in the underlying eco- 
nomic situation. 

It is clear, for example, that price control officials will always be confronted with 
the problem of deciding whether a general increase in prices is justified for a par- 
ticular industry and how much such an increase should be. It does not necessarily 
follow that the best answer to this question is to be found in an Industry Earnings 
Standard of the kind used by OPA and OPS, though some form of earnings test 
would almost surely have to be applied. 

Similarly, problems will arise with respect to price adjustments for specific 
products or product lines and for individual firms or groups of firms. Answers to 
these problems will have to be found, though there may be better answers than those 
provided by the Product Standard for product lines or by the individual relief stand- 
ard for firms or groups of firms. 

Since it is likely that any future price control program will be associated with 
some form of national mobilization, provision would also have to be made to avoid 
interference with essential supply. Finally, policies would also have to be established 
to permit the orderly termination of controls when the emergency which requires 
them is over. 

Obviously, the policies and standards adopted in any future price control program 
should not be automatically patterned after those which have been used with more 
or less success in the past. They would have to be adapted to the conditions then 
prevailing and to the legislative authority under which they operate. But, while 
the experience of the past may not offer the best answers to the problems of the 
future, it can at least indicate the nature of many of the issues which will arise and 
the merits and faults of the courses which were adopted. 


Why Sranparps Are NEEDED 


The administration of price control in the huge and complex American economy 
calls for the issuance of hundreds of general price regulations, thousands of amend- 
ments to such regulations, and literally tens of thousands of individual actions 
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establishing or modifying specific prices for individual firms or groups of firms. 
Every one of these actions has a direct and significant impact on the operations and 
profits of at least some companies. Taken together, these actions have a profound 
effect upon business, upon production, and upon the stability of the economy as a 
whole. Standards are needed both to protect the rights of the individual firm or 
industry and to promote the success of the over-all program. 

The task of formulating these regulations, amendments, and individual price 
actions must be done by a large number of officials of different backgrounds and 
prejudices and of varying degrees of experience and competence. In the absence 
of fairly explicit guides, it would be impossible to expect any consistent approach 
to the problems presented. Some officials would tend to be too generous; others too 
rigid. Prices for some industries and firms would be set too high to be consistent 
with sound stabilization; others would be set so low as to impose serious hardship 
or to interfere with production. In the absence of agency-wide OPS standards, 
businessmen would have had no way of knowing whether they were being fairly 
and consistently treated, orderly administration would have been impossible, and 
the agency’s actions would have been subject to constant and proper challenge in 
the courts. 

Thus, on April 16, 1952, Mr. Ellis Arnall, then Director of the Office of Price 
Stabilization, made the following statement before the Senate Committee on Labor 
and Public Welfare in connection with the pending request of the steel industry for 
a price increase in excess of that allowable under OPS standards: 


In order to decide which requests for price increases should be granted and which 
should be denied, we must have rules by which we can say “no” to some demands for 
price increases, and “yes” to others. Without such rules, price control could not operate. 
If price increases were permitted because the people in an industry were “gentlemen,” 
or belonged to the right political party, or because they screamed the loudest, government 
by law would have disappeared, and freedom and individual rights would have perished. 


In this connection, the Defence Production Act” specifically provided that every 
action, regulation, or order “shall be accompanied by a statement of considerations 
involved in the issuance of such regulation or order.” (Sec. 402-c). This require- 
ment was patterned after that contained in the Price Control Act of 1942,? which 
constituted at the time an innovation in American administrative law.* While this 
provision did not constitute a requirement that all actions taken by the agency con- 
form with established and stated policies and standards, it is clear that a Statement 
of Considerations always stood on much firmer ground when it could be described 
as a specific application of an agency-wide rule. 

At least equally important with the need for equitable and even-handed treat- 
ment was the need for standards in order to facilitate the success of the program as 
a whole. The total effect of price control is represented by the sum of the actions 

* 64 Star. 798, 803 (1950), 50 U. S. C. App. §2102(c) (Supp. 1952). 


*56 Star. 24 (1942), as amended, 50 U. S. C. App. §902 (1946). 
“Cavers AND DicKERSON, op. cit. supra note 1, at 13. 
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taken with respect to individual industries, commodities, and companies. Experi- 
ence has repeatedly demonstrated the great difficulty of isolating the impact of 
price increases in any important sector of the economy, as illustrated by the prob- 
lems OPS encountered following the steel price-wage settlement in August, 1952. 
Even in the case of commodities or industries of lesser importance, price increases 
have a strong tendency to spread and to generate cumulative pressures in other 
fields. Pressures for unnecessary and unjustified price increases can only be resisted 
effectively when there are clearly defined ground rules setting forth when and to 
what extent such increases may be granted. In fact, the life of operating officials 
would have been rendered immeasurably more difficult had they not been able to 
support their resistance to unjustified demands for price increases by referring to 
the limitations imposed upon them by the applicable policy or standard. 

On the other hand, it should be recognized that the issuance of administrative 
standards and policies has the inevitable effect of reducing flexibility of action. 
Even the Director himself is necessarily bound by the policy he has established for 
the guidance of his staff. A clear breach of standards in any case, no matter how 
meritorious, imperils the continued maintenance of the standard; a series of such 
breaches would render the standard untenable. The fact that OPS standards were 
made public as a matter of policy enhances the difficulties in this regard. 

On balance, nevertheless, it is clear that the advantages of having explicit stand- 
ards far outweigh their disadvantages. Consequently, OPS very early decided that 
it would follow the precedent established by OPA in the interest of sound, even- 
handed, effective administration. 

STANDARDS CONTAINED IN THE Law 

The Office of Price Stabilization derived its authority from the Defense Pro- 
duction Act of 1950 and its subsequent Amendments in 1951 and 1952.” This Act 
established certain standards for the agency’s operations and certain limitations on 
the exercise of its authority. These standards and limitations varied considerably 
in the degree to which they supplied precise guides for the agency’s operation, 
though the limitations were, of course, more specific by their nature than the 
general standards. 

Thus, Section gor (50 U. S. C. App. §2101 (Supp. 1952)) set forth the basic 
purposes of the Act; Section 4o2(a) (50 U. S. C. App. §2102(a) (Supp. 1952)) 
authorized the President to promote voluntary action to further these objectives; 
and Section 402(b) (50 U. S. C. App. §2102(b) (Supp. 1952)) established the con- 
ditions under which selective ceilings could be imposed. 

Section 402(c) (50 U. S. C. App. §2102(c) (Supp. 1952)) established certain gen- 
eral criteria. In particular, it directed the President, so far as practicable to “ascertain 
and give due consideration to comparable prices . . . which he finds to be repre- 
sentative of those prevailing during the period from May 24, 1950 to June 24, 1950, 


°64 Star. 798 (1950), as amended, 65 Srar. 131 (1951), as amended, 66 Stat. 296 (1952), 50 
U. S. C. App. §2061 (Supp. 1952). 
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inclusive.” It also stated that “in determining and adjusting ceilings . . . he [the 
President] should give due consideration to such relevant factors as... : Specula- 
tive fluctuations, general increases or decreases in cost of production, distribution, 
and transportation, and general increases or decreases in profits . . . subsequent to 
June 24, 1950.” 

Obviously, none of these general instructions could, by themselves, furnish even 
an approximate answer as to the level at which price ceilings should be set aside or 
when and how they should be modified or adjusted. Perhaps the nearest thing to 
a specific instruction contained in these sections was that in Section 402(c) just de- 
scribed, but this paragraph indicated neither the extent of the consideration to be 
given within the limits of “practicability” to prices in the pre-Korean month nor 
the nature of the allowance to be made for changes in conditions since that period. 

The broad requirement in Section 402(c) that price ceilings:be “generally fair 
and equitable” was the same as that contained in OPA enabling legislation. It was 
clearly up to the agency, however, to define the meaning of fairness and equity on 
a basis which would conform with the intent of Congress and which would be ac- 
ceptable to the courts. (Presumably the courts might expect that, in the absence 
of clearly distinguishing circumstances, the OPS interpretation of this phrase should 
draw on the OPA precedent.) 

In addition to these very broad provisions, the Act and its subsequent amend- 
ments contained a considerable number of more specific directives. Among the more 
important of these were the following: 

1. Section 402(d)(3) (50 U. S. C. App. §2102(d)(3) (Supp. 1952)) of the Act 
set forth detailed rules regarding the minimum levels at which ceiling prices for 
agricultural commodities could be established. It also provided that ceilings for 
commodities “processed or manufactured in whole or substantial part from any 
agricultural commodity” could not be established or maintained below levels which 
would reflect to the farmer a price at least equal to the minima set forth in the Act. 
Subsequent amendments further restricted the discretion of the agency with respect 
to agricultural prices. 

2. Section 402(d)(4) of the Act, the so-called Capehart Amendment of July, 
1951,° limited OPS authority with respect to price rollbacks and permitted indi- 
vidual sellers to obtain adjustments in their ceiling prices on the basis of their pre- 
Korean prices adjusted for all cost increases up to July 26, 1951 other than those 
which “the President may determine to be unreasonable or excessive.” 

3. The Herlong Amendment of 19517 provided that no regulation “shall hereafter 
be issued . . . which shall deny to sellers of materials at retail or wholesale their 
customary percentage margins over costs of the materials during the period May 24, 
1950 to June 24, 1950.” In 1952, this rule was further amended* by making it 
applicable to all regulations previously issued. 


®65 Srar. 134 (1951), 50 U. S. C. App. §2102(d)(4) (Supp. 1952). 
"65 Star. 134 (1951), 50 U. S. C. App. §2102(k) (Supp. 1952). 
®66 Strat. 296 (1952). 
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Provisions of these kinds were, of course, considerably more specific than those 
setting forth the purpose of the Act, the general conditions under which ceilings 
might be imposed, or the broad requirement of fairness and equity. Nevertheless, 
they still left considerable room for interpretation. 

For example, the rule that ceilings for commodities produced from agricultural 
products must reflect at least the minima set forth for farmers in the Act raised a 
long series of difficult administrative questions, such as the magnitude of the margins 
to be preserved between the raw product and the processed item, the consideration 
that should be given to the value of inventories in the hands of processors during 
periods of changing prices, and, very importantly, the price relationships which 
should be maintained between the joint products of a single agricultural commodity. 
The difficulties of this last problem were enhanced by the fact that market condi- 
tions frequently make it impossible for processors to realize the established ceilings 
for some of these joint products, while ceilings for others could be obtained. Issues 
of this kind arose in connection with such items as beef and cattle by-products and 
oil and meal from oilseeds (particularly soybeans). 

In connection with the Capehart Amendment, it was necessary to determine 
what costs were to be regarded as “unreasonable or excessive,” to prescribe the man- 
ner in which cost increases up to July 26, 1951 were to be computed, and to de- 
termine the extent to which individual segments of a manufacturer’s operation could 
be considered in isolation. It was also unclear as to whether the amendment applied 
to distributors. The agency took the position that it did not, but was reversed by 
the courts. Subsequently, however, a further amendment to the Act in 1952° cleared 
up this ambiguity by supporting the agency’s initial interpretation of the Con- 
gressional intent. 

While the objective of the Herlong Amendment was clear, it, too, raised many 
questions of interpretation. As will be shown below, the concept of “customary per- 
centage margins over cost” was peculiarly difficult to define. 

In all such cases, therefore, it was necessary for OPS to interpret the precise mean- 
ing and intent of these statutory provisions and to develop rules for their applica- 
tion. Obviously, such rules had to be as nearly uniform as practicable. Thus, in the 
case of the Capehart Amendment, to mention one example, it would have been 
clearly inappropriate to permit arbitrary differences in the ways in which cost in- 
creases were computed by different industries or companies, or to accept a par- 
ticular kind of cost increase as valid with respect to one seller while regarding it as 
“unreasonable or excessive” in relation to another seller. 

Finally, the Act exempted a considerable number of commodities and services 
from control and this list was successively expanded in 1951 and 1952.’° In most 
cases, the language of the Act, in defining these exemptions, was sufficiently precise 
for direct application, as, for example, when it exempted “books, magazines, mo- 


® Ibid. 
2964 Strat. 803 (1950), 65 STAT. 134 (1951), 66 STAT. 296 (1952), 50 U. S. C. App. §2102(e) 
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tion pictures, periodicals, or newspapers” and “prices charged and wages paid for 
services performed by barbers and beauticians.” Even in the case of exemptioas, how- 
ever, there were some problems which required interpretation. Thus, the 1952 
Amendment provided that “no ceiling shall be established or maintained under this 
title for fruits or vegetables in fresh or processed form.” While it was perfectly clear 
that this prohibited the maintenance of price ceilings on canned vegetables, it was 
less clear whether it applied also to such items as canned vegetable soup or jams 
and jellies. 
OPS ApMiInistRATIVE STANDARDS 

It is evident, therefore, that the standards contained in the Act were not, and 
could not, in general, be sufficiently detailed to indicate the levels at which price 
ceilings should be established or when such ceilings should be modified for an 
industry, a firm or a commodity. Administrative policies and standards were 
needed to supply such guidance. These standards took a variety of forms. Some 
were included in “Price Operations Memoranda” issued by the Director of Price 
Operations. Others were incorporated in General Overriding Regulations, and 
some were included in specific Ceiling Price Regulations. The provisions in 
these regulations were usually supplemented and made more detailed in Price Op- 
rating Instructions issued for the guidance of the officials responsible for administer- 
ing them. The form was, however, secondary; they all had the same purpose of 
providing «round rules as precise as possible for the exercise of the price control 
authority. 

The most urgeat problem which confronted the agency immediately after the 
issuance of the General Ceiling Price Regulation was that of remedying the dis- 
tortions which resulted f-om the freeze. The circumstances under which prices had 
been frozen resulted in inordinately high ceiling levels for some commodities 
and services, and in levels for others so low as to result in severe hardship and to 
threaten interference with continued production and distribution. 

The nature of the policies adopted to remedy these distortions can best be 
described in relation to the different kinds of problems presented by the distributive 
trades, imported commodities, manufactured goods, and services. 

A. The Distributive Trades 

The difficulties in the case of the aistributive trades were due largely to the 
inevitable lag between the movements in prices charged by producers and those 
charged by wholesalers and retailers. Fortunately, the availability of the OPA ex- 
perience made it possible to act promptly in this field. Regulations were accordingly 
issued in rapid succession establishing ceiling prices for a large segment of non-food 
retailing and for most food retailing and wholesaling on the basis of current invoice 
costs plus normal distributive margins. These regulations were closely patterned 
after those which had been issued by OPA and, as a result, some of the margins 
established were based upon fairly old data. While this resulted in some difficulties 
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and probably in some inequities, these regulations proved generally workable and 
were retained with only minor modifications to the end of the control period. 

Additional regulations were issued gradually covering the remainder of the 
wholesale and retail fields. For the most part, these conformed to the basic pattern 
employed in the earlier actions, though the precise nature of each regulation was 
adapted to the specific situation involved. In the case of beef retailing and whole- 
saling, for example, specific dollars-and-cents ceilings were established, but these 
were based upon livestock ceiling prices prevailing at the time and normal dis- 
tributive margins. The use of dollars-and-cents ceilings was necessary because of 
the administrative difficulties involved in the use of the straight margin technique. 
It was felt that the administrative advantages of spelled out dollars-and-cents prices 
more than compensated for the fact that ceilings would not be automatically reduced 
as primary market prices fell. Upward adjustments would not be needed as long 
as livestock ceilings were unchanged. 

In the case of most non-food wholesaling, Supplementary Regulation 29"' to 
General Ceiling Price Regulation permitted, in effect, a one-time adjustment of 
prices to restore normal margins where these had been squeezed under the freeze. 
Further increases were permitted or decreases required only in a limited number 
of special cases. The complexity of the situation in this field was such that the 
continued readjustment of ceiling prices to conform with changing purchase costs 
did not seem practical or appropriate. 

In its broadest aspects, the standard implied in these regulations was therefore 
a fairly simple one. In general, it meant that prices charged by retailers and whole- 
salers would be permitted to fluctuate with their purchase costs on a basis which 
would preserve, as far as possible, their customary distributive margins. 

For a considerable period of time, however, one basic issue of principle remained 
unsettled. If distributive margins were maintained at the same percentage over 
cost, their magnitude in dollars-and-cents would, of course, increase as the cost of 
the commodities rose. At the same time, the operating costs of many distributors 
were also rising to some extent, reflecting such factors as higher wages, rentals, and 
utility rates as well as increased financial carrying charges due to the rising costs 
of the merchandise. In some distributive trades such as the metals trades, such 
changes in operating costs were relatively unimportant and, as a result, the normal 
practice in these trades has been to mark up merchandise by a uniform dollars-and- 
cents amount rather than by a customary percentage. In most consumer goods 
fields, however, this increase in operating costs was significant, and markups in 
those trades are usually calculated in terms of percentages. 

Early OPS policy, however, did not accept the maintenance of customary per- 
centage margins in all such cases as an invariable rule. The rise in prices since 
Korea had widened dollars-and-cents margins substantially, and it was felt that in 
some cases, at least, distributors should not be allowed to “mark up” further in- 


16 Fep. Rec. 5011 (1951). 
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creases in merchandise costs. In several instances, therefore, OPS, upon approving 
an increase in manufacturers’ prices, decided to permit distributors to pass-through 
only the absolute amount of such increase rather than to allow the usual percentage 
markup to be added. This was done, for example, in connection with soft-surface 
floor coverings and with automobiles. 

Naturally, this policy evoked vigorous protests from the trades affected. As 
a direct result of these protests, Congress, in extending the Act in July, 1951, added 
che Herlong Amendment” which required that all subsequently issued regulations 
provide for the maintenance of “customary percentage margins” for all distributors. 

For the time being, previously issued regulations were unaffected but, as a result 
of continuing pressure, the renewal of the Act in the summer of 1952"* extended this 
requirement to all such regulations as well. The Amendment was, however, further 
modified to prohibit OPS from issuing or retaining in effect any regulation “which 
shall deny sellers of materials at retail or wholesale their customary percentage 
margins over costs of the materials or their customary charges” during the pre- 
Korean period. The addition of the phrase, “or their customary charges,” appeared 
to confirm the OPS interpretation of the earlier amendment that it could continue 
requiring the use of dollars-and-cents margins in those trades where that practice 
had been customary. 

Complying with this Congressional action, OPS promptly (Aug. 27, 1952) issued 
General Overriding Regulation 33,’* permitting distributors to apply for relief if 
they believed that the regulations applicable to them did not comply with the new 
amendment. However, the change in the status of what had been a flexible admin- 
istrative policy into a strict legal requirement led to considerable complications. 
It made it necessary for the agency to be prepared in each case to defend its regula- 
tory margins as being at least equal to “customary percentage margins” or, where 
it could be demonstrated that these did not exist, as conforming to “customary 
charges.” 

This was often quite difficult. Even where the use of percentage margins was 
customary, it did not follow that “customary percentage margins” were readily de- 
terminable. Thus, a special survey of food distribution revealed very wide differ- 
ences in the margins charged by the same kinds of stores for the same classes of 
commodities in the same or similar localities. Moreover, the use of different sta- 
tistical techniques—each valid in principle—to determine the “customary” level 
yielded quite different results in practice. Controversy between the food trade and 
the agency with respect to whether its regulations conformed to the statutory re- 
quirement persisted until the end of the control program. 

In short, OPS experience reinforced that of OPA in the conclusion that some 
form of margin control is the most appropriate technique for use in the regulation 
of prices charged by most retailers and wholesalers. It also shows, however, that 

12 Supra, note 7. 


18 Supra, note 8. 
** 17 Fep. Rec. 7852 (1952). 
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this general technique cannot be applied in all cases and that there must be con- 
siderable administrative flexibility in adapting it to individual situations. Finally, 
the expression of such a general technique in the form of a specific statutory re- 
quirement raised very serious administrative difficulties, partly because the concept 
of “customary percentage margins” or even “customary charges” contained in the 
statute does not apply at all to many trades and is extremely difficult to define pre- 
cisely in others. 
B. Imports 


The freeze also presented extremely urgent problems in connection with the 
prices of imported commodities. OPS had, of course, no direct control over the prices 
charged by foreign sellers. While it could limit the price paid by an American pur- 
chaser abroad, such authority would have been very difficult to exercise in the great 
bulk of cases. As far as the freeze was concerned, it limited only the prices charged 
in this country by resellers of imported goods. 

Unlike the problems involved in distribution, OPA experience was of only 
limited value in relation to imports. In the first place, foreign trade in most basic 
commodities was under rigid international control during the war, both as to alloca- 
tion and price. Second, the range of imports was greatly limited as a result of 
wartime conditions; thus, the normal flow of miscellaneous manufactured goods from 
Europe to the United States was almost completely cut off. Under OPS, in contrast, 
there were no international price controls, allocation controls were much more lim- 
ited and less rigidly enforced, and the range of commodities to be dealt with was 
that normally encountered in peace time. 

This does not mean that ceilings on the resale prices of imports could have no 
effect. In practice, the United States is so large a factor in many world markets 
that it could force foreign prices down in many cases by simply maintaining domestic 
resale ceilings. For many commodities, however, any such attempt to hold prices 
down would simply have resulted in the loss of needed supplies. Moreover, even 
where this danger did not exist, this power had to be used carefully in order to 
avoid creating serious ill will abroad. In fact, this problem of international rela- 
tions could never be lost sight of in connection with import price control. This does 
not, of course, mean that the interests of some foreign countries in obtaining as high 
as possible a price for their exports to the United States could be regarded as over- 
riding the basic stabilization objectives. On the other hand, it was equally clear 
that friendly relations could not be maintained if the legitimate interests of ex- 
porting countries were ignored. 

This was recognized by the Office of Price Stabilization from the outset. Even 
before the GCPR was issued, officials of the ESA and State Department met with 
representatives of Latin American countries, explaining the need for initiating price 
controls and stating that, to the extent possible, these countries would be con- 
sulted with respect to actions which had a major effect on their interests. When 
the General Ceiling Price Regulation was being drafted, the agency consulted with 
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the State Department with respect to the provisions dealing with imports. At the 
request of the Department, the following paragraph was included in the Statement 
of Considerations of the GCPR: 


Opportunity will be afforded, through arrangements to be made by the Department of 
State, for consideration by the Director of Price Stabilization of the views of foreign 
governments regarding adjustments of ceiling prices of commodities which are of special 


concern to them. 


While thus recognizing the broader aspects of the import problem, the direct 
job of OPS was price stabilization, and its top officials consequently were from 
the start advocates of a “tough” import price policy. However, virtually all other 
government agencies, for many different reasons, favored a more liberal policy, and 
in general OPS found itself unable to “hold-the-line” successfully. 

Two general categories of imports can be distinguished. The first comprises 
the basic raw materials, including strategic items such as tin, chromium, and tung- 
sten, and such essential civilian materials as coffee, wool, and wood pulp. The 
importance of these goods, and the very diverse considerations affecting each, made 
the development of any generally applicable standard impractical. A case-by-case 
approach was followed, under which what actually happened was that ceilings were 
generally raised—however reluctantly—wherever pressures were strong, while ceil- 
ings were maintained when there was little or no pressure on prices—that is, where 
prices would not have advanced significantly in any event. For only a few of 
these basic items, such as coffee, cocoa, and possibly wool, can it be said that ceilings 
effectively held down prices. 

The second category includes the wide range of manufactured and semi-manu- 
factured goods of all kinds, comprising many thousands of individual commodities. 
Here a case-by-case approach would have been impractical, and some general 
standard was essential. Following extensive inter- and intra-agency discussion, the 
General Import Regulation—CPR 31'°—was issued, applicable to virtually all man- 
ufactured goods as well as to some of the less important raw materials. This regula- 
tion permitted each importer to determine his ceilings on the basis of his current 
landed costs and his customary margins. The margins for importers who did not 
sell at retail were, however, determined on a dollars-and-cents rather than a per- 
centage basis, both in order to minimize the inflationary impact and in the belief 
that this would induce importers to resist unnecessary price increases abroad. In 
the case of importing retailers, percentage margins were allowed. 

The use of dollars-and-cents margins for other than importing retailers instead 
of percentage markups evoked substantial objection and controversy. Many im- 
porters argued that their costs of doing business had increased very substantially 
and that some costs, such as financing and commissions, varied directly with the 
cost of the imported product. They pointed also to the fact that a similar problem 
had arisen under OPA and that that agency had resolved the difficulty by permitting 
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the use either of dollars-and-cents margins or of 75 per cent of the normal percentage 
margins, whichever was higher. For reasons which were never clearly stated, OPA 
precedent was not followed by OPS. 

Pressure to modify the dollars-and-cents rule, at least to the extent allowed by 
OPA, continued intensively after the regulation was issued.’® To a considerable 
extent, however, this pressure seems to have been based more on issues of principle 
than on actual business hardship. As a practical matter, the general easing of world 
markets, coupled with the fact that the regulation had been somewhat loosely drawn, 
seems to have prevented any really serious problems from developing. 

When the Herlong Amendment was made applicable in 1952 to all regulations 
previously issued, importers as well as other distributors were permitted to apply 
for relief under the provisions of GOR 23" if they could show that they were unable 
to obtain their customary percentage margins under CPR-31. As a result of the 
factors just described, however, little if any use appears to have been made of this 
relief by any importer or groups of importers. 

Nevertheless, pressure to modify the regulation as a matter of principle continued 
and a proposed change was in the draft stage at the time all controls were terminated. 
Had world markets continued to rise, it seems highly probable that OPS would have 
been forced to modify its position much more promptly, perhaps along the lines of 
the OPA regulation, even in the absence of the Herlong Amendment. It is difficult, 
in fact, to defend on any purely logical basis the principle of limiting importers to 
their customary dollars-and-cents margins while permitting most other distributors, 
including importing retailers, to operate on the basis of percentage margins. There 
may, however, be cogent reasons for imposing some squeeze on importers’ customary 
percentage margins as was done by OPA, but it would seem appropriate to give 
some recognition to the fact that a considerable part of the operating costs of 
many importers does vary with the landed costs of the products they handle. 


C. Manufacturing Industry 

The problems which confronted OPS as a result of the freeze in the broad field 
of manufacturing had no counterpart in OPA experience. The reasons for this have 
already been described. New ground had to be broken and new policies developed. 

There were various possible ways in which the job of remedying price distor- 
tions in manufacturing industry could have been attacked. Theoretically, one possi- 
bility would have been to proceed immediately to the preparation and issuance of 
“tailored” regulations for each industry which would have established ceilings ap- 
propriate to each specific case. Unfortunately, there were two serious difficulties 
which made such a course appear impractical. In the first place, the agency staff 
was too small and many of them were too new and untrained to permit such a job 


16 This pressure came not only from the trade, but also through diplomatic channels, For example, 
on January 16, 1952, Assistant Secretary of State Willard Thorp wrote Price Director DiSalle transmitting 
and in effect endorsing a communication from the British Embassy urging a change to the percentage 
margins basis. 

1716 Fep. Rec. 12718 (1951). 
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to be completed within a reasonable span of time. It seemed most unlikely that 
the tailoring process could proceed rapidly enough to cope with the large and in- 
creasing volume of complaints from industries and individual concerns that had 
been caught by the freeze in a seriously unfavorable position. Second, the problem 
of establishing appropriate price relationships between vertically related industries 
would have been very difficult to handle by treating each individual industry 
separately. For example, ceiling prices for apparel could not have been determined 
without reference to the levels for textiles; prices for consumers’ durable goods would 
have depended upon the levels established for metals and parts; and prices for 
paper products upon the ceilings for pulp and paper. This would have meant, 
in effect, that definitive regulations for finished goods generally would have had to 
await the completion of regulations for raw materials and semi-manufacturers. This 
delay would have been particularly serious because it was precisely in the finished 
goods area that the pressures for adjustment were most acute. 

In view of these considerations, it was decided that across-the-board action for 
most manufacturing industry was necessary. Accordingly, a group of regulations 
known as the “Manufacturers’ Regulations” was issued, starting April 25, 1951. 
These included CPR 22 (the Manufacturers’ General Ceiling Price Regulation),"* 
CPR 30 (Machinery and Related Manufactured Goods),'® CPR 37 (Primary Cotton 
Textile Manufacturers’ Regulation),”° CPR 41 (Shoe Manufacturers’ Regulation) ,” 
and CPR 45 (Apparel Manufacturers’ General Ceiling Price Regulation).*” (CPR 
18, Wool Yarns and Fabrics,** which had been previously issued, was amended to 
conform with the same problem.) While these varied somewhat in detail, they all 
followed the general approach which had been incorporated in the Manufacturers’ 
General Ceiling Price Regulation. 

The principal features of this approach were as follows: 

Each manufacturer was permitted to select as a “base period” for each category 
of commodities one of the four calendar quarters between July 1, 1949 and June 
24, 1950." For each commodity he then determined the highest price which he had 
charged during this base period and added to that price the increases in the costs of 
factory labor and purchased manufacturing materials which had occurred between 
the end of the base period and certain specified “cut-off” dates. Thus, in the case 
of labor, each manufacturer could take account of increases in factory labor costs up 
to March 15, 1951. As regards materials, a general distinction was made between 
those which were themselves subject to one of the manufacturers’ regulations and 
those which were not. For most of the former, only those cost increases which 
had occurred up to December 31, 1950 could be taken into account; for most of 
the latter, increases through March 15, 1951 could be included. This distinction was 
made because it was assumed that the operation of these regulations would result 

7816 Fep. Rec. 3562 (1951). 19 Td. at 4108 (1951). 207d. at 4644 (1951). 

21 Id. at 5044 (1951). 22 Id. at 5753 (1951). 237d. at 3039 (1951). 


** The last of these periods, namely, April 1 to June 24, 1950, was, of course, six days short of a 
calendar quarter, but the June 24 date was used since it coincided with the Korean outbreak. 
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in many rollbacks, particularly for materials in the early stages of fabrication, and 
that these rollbacks would result in a level of prices approximating that of December 
31 rather than March 15. 

These regulations, in effect, constituted the first important agency-wide standard 
of general applicability. Specifically, they established the following basic principles: 


1. The agency refused to accept the validity of any price ceiling merely because it had 
been frozen under the GCPR and expressly undertook to roll back prices which had 
risen too rapidly while at the same time affording relief where needed. 

2. In general, the ceiling price level appropriate for any manufacturing industry should 
be determined by adjusting its pre-Korean price level to take account of increases in di- 
rect costs up to certain specific cut-off dates. 

3. By the same token, automatic, continued cost escalation was definitely rejected. In 
other words, the agency would not regard cost increases occurring after the specified 
dates as automatically entitling an industry to an equivalent increase in ceiling prices. 


This explicit rejection of any form of automatic cost escalation was regarded as 
one of the most fundamental bulwarks of any effective price control program. The 
reasons for this were expressed as follows in the Statement of Considerations ac- 


companying CPR 22: 


The Problem of Cost Absorption 

In adopting as its basic principle the adjustment of pre-Korean price levels to take 
account of the increase in manufacturing costs which has occurred since Korea, this 
regulation follows the only practicable method of restoring a balanced and generally 
equitable price structure that is available. This should not, however, be interpreted as 
constituting an acceptance or endorsement of the principle of automatic or indefinite cost 
escalation. It would be wholly unsound to base any continuing price control program 
or policy on the assumption that increases in costs should be automatically reflected in 
increases in vrice. This would result not in price control, but rather in rubber-stamped 
inflation. 

No system of price control can do its job if each increase in costs is immediately and 
automatically translated into rising prices. Such a policy would leave us within the very 
same vicious circle of cost and price increases which it must be the primary object of 
any stabilization program to break. 


Consequently, the cost-plus principle is incorporated in the present regulation only to 
a limited extent. It is used as the best available device for reestablishing a balanced and 
equitable price structure and should not be construed as implying any guarantee of profit 


levels. ... 
It is particularly important to emphasize that this regulation allows only for past 


increases and carries with it no implication that increases which may occur subsequently 
will be treated on a similar automatic basis... . It is, of course, true that cost increases 
after March 15 are just as real as those which occurred before that date. However, as 
pointed out above, if price controls are to be real and not illusory, the cost-price cycle 
must be broken at some point. The cut-off date of March 15 is one of the ways in which 
the break in this price-cost cycle must be accomplished. The date is, to some extent, 
arbitrary, but some date had to be set... . 

Jt should be emphasized that selection of the March 15 date does not mean that cost 
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increases after that date will be ignored. ... If it should develop that for any industry, 
the ceilings calculated under this regulation do not satisfy the basic pricing standards 
shortly to be promulgated, the industry is invited to submit the facts necessary to demon- 
strate this condition. ... Upon a proper showing of facts, the Director is prepared to 
take such action as is required to make the ceilings generally fair and equitable to each 
such industry. ... 


The issuance of these regulations, together with other attempted rollbacks initi- 
ated by OPS, particularly in the field of livestock and beef generated a storm of 
protest from business. In view of the time needed by manufacturers to complete 
the fairly complex calculations required by these regulations, the effective date, 
originally set at May 28, 1951, was extended to July 2, 1951. As it happened, the 
original Defense Production Act expired on June 30 before Congress had been able 
to complete work on its extension. Consequently, an interim extension was ap- 
proved by Congress but this specifically barred any rollback actions. When the 
Act was finally extended on July 31, 1951, it included the so-called Capehart Amend- 
ment which made necessary a thorough re-examination of the policies contemplated 
in the Manufacturers’ Regulations. 


The text of this Amendment follows:*° 


Sec. 402(d)(4). After the enactment of this paragraph no ceiling price on any material 
(other than an agricultural commodity) or on any service shall become effective which 
is below the lower of (A) the price prevailing just before the date of issuance of the 
regulation or order establishing such ceiling price, or (B) the price prevailing during the 
period January 25, 1951, to February 24, 1951, inclusive. Nothing in this paragraph shall 
prohibit the establishment or maintenance of a ceiling price with respect to any material 
(other than an agricultural commodity) or service which (1) is based upon the highest 
price between January 1, 1950, and June 24, 1950, inclusive, if such ceiling price reflects 
adjustments for increases or decreases in costs occurring subsequent to the date on which 
such highest price was received and prior to July 26, 1951, or (2) is established under 
a regulation issued prior to the enactment of this paragraph. Upon application and a 
proper showing of his prices and costs by any person subject to a ceiling price, the Presi- 
dent shall adjust such ceiling price in the manner prescribed in clause (1) of the pre- 
ceding sentence. For the purposes of this paragraph, the term “costs” includes material, 
indirect and direct labor, factory, selling, advertising, office, and all other production, 
distribution, transportation and administration costs, except such as the President may 
determine to be unreasonable and excessive. 


In effect, this Amendment did two things. With respect to all future regulations, 
it modified the formula incorporated in the Manufacturers’ Regulations by changing 
the cut-off dates for both labor and materials to July 25, 1951, and by requiring the 
inclusion of all costs, including overhead, rather than merely direct manufacturing 
costs. Second, it entitled any manufacturer, whether or not subject to the Man- 
ufacturers’ Regulations, to apply for individual ceiling price increases on the basis 
of this new formula. 

It is important to emphasize, however, that the Capehart Amendment, in effect, 


2° Supra, note 6. 
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gave explicit Congressional approval to the principle of a cut-off date and to the 
rejection of continued, automatic cost escalation. Consequently, it became possible 
for OPS to retain the principle of this essential standard for the remainder of the 
control program. 

The amendment did, however, make it necessary for the agency to take a series 
of actions to implement its provisions. After some delay, reflecting uncertainty as 
to whether Congress would comply with the President’s request to repeal the 
amendment, OPS decided that the only practical course was to amend the Manu- 
facturers’ Regulations to permit calculations to be made in accordance with the new 
formula as an alternative to the rules previously established. In reaching this con- 
clusion, OPS was confronted with several important questions of policy. The first 
involved the decision as to whether the use of the Capehart formula should be an 
alternative to, or a mandatory substitute for, that prescribed in the original regula- 
tions. There were numerous cases in which costs as of July 26, 1951 were lower 
than those on previously specified cut-off dates. In addition, increases in volume 
meant that overhead costs for many manufacturers, as of July 26, were lower than 
they had been before Korea. Consequently, the mandatory application of the 
Capehart formula would have resulted in lower ceilings in a considerable number 
of cases than those originally provided. After considerable thought, however, OPS 
decided that it would be too much of a hardship to require manufacturers who 
had gone through the somewhat cumbersome calculations required in the original 
regulations, to scrap these and start all over again on a new basis. Consequently, 
it was decided to allow each manufacturer to choose between the two alternative 
methods. 

The second major question arose because many manufacturers urged strongly 
that changes in overhead costs should be computed in terms of changes in the ele- 
ments going into overhead only, without any allowance for the effect of changes 
in volume. This position was, of course, advanced most strongly by those in- 
dustries whose production and sales had increased sharply since Korea. OPS, how- 
ever, had little difficulty in reaching the conclusion that the Congressional intent, 
normal accounting practice, and the needs of sound administration all required that 
changes in volume must be included in the determination of unit overhead. 

In addition to modifying the Manufacturers’ Regulations, it was also necessary 
to issue regulations permitting other manufacturers to apply for individual adjust- 
ments as required by the third sentence of the amendment. The standards provided 
for these applications followed the same broad principles as those included in the 
amendments to the Manufacturers’ Regulations. 

At the time the Manufacturers’ Regulations were issued, it had been contemplated 
that they would be essentially interim measures to be followed as rapidly as possible 
by tailored regulations for as many industries as possible. The uncertainties which 
followed the temporary extension of the Act and later the assessment of the impact 
of the Capehart Amendment, together with the possibility that the amendment 
might be modified, slowed this process very considerably. 
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Until October, 1951, there were no explicit standards instructing officials as to 
the principles to be used in formulating tailored regulations, other than those im- 
plicit in the Manufacturers’ Regulations themselves. On October 22, 1951, ““Tenta- 
tive Operating Instructions” were finally issued in the form of Price Operations 
Memorandum No. 13. This memorandum started by stating that “The program 
of OPS still gives highest priority to the preparation of tailored regulations.” After 
describing the various forms which such tailored regulations could take, it set forth 
standards with respect to the levels to be established in such regulations. 

POM 13 laid considerable stress on the desirability of providing rollbacks in 
tailored regulations—subject, of course, to the limitations imposed by the law and 
particularly by the Capehart Amendment. This emphasis on rollbacks, however, 
proved largely ineffective. It is difficult, in fact, to mention a single instance in which 
a tailored regulation issued subsequent to POM 13 actually incorporated any sig- 
nificant rollback in accordance with these instructions. Both OPA and OPS ex- 
perience has clearly demonstrated the extreme practical difficulties involved in rolling 
back price ceilings once they have been firmly established. Rollbacks had been 
difficult enough in the spring of 1951, though a limited number had been made 
effective; by the time POM 13 was issued, successful new rollbacks could scarcely 
be expected. 

In the absence of any significant rollback actions, the principal issues encountered 
in the interpretation and application of the standards of POM 13 focused on the 
methods to be used in establishing industry-wide ceilings for commodities under the 
GCPR and the Manufacturers’ Regulations. 

These arose in good part because the ceiling prices established for individual 
companies under the general regulations varied considerably. In some instances, the 
market situation was such that each company could actually realize its individual 
ceiling, but more commonly the companies with higher ceilings could not, in fact, 
obtain them. Often the lowest ceiling established for any substantial producer 
represented the effective ceiling for the entire industry. This was particularly true 
with respect to standard commodities, especially where there was normally a high 
degree of price uniformity, as in the case of tin cans or plate glass. OPS was under 
great pressure in such cases to establish a uniform ceiling on the basis of some sort 
of average of the ceilings for all producers. Ordinarily, this would have meant a 
substantial increase in the actual level of selling prices for the industry. 

POM 13 provided that ceilings in tailored regulations designed to replace those 
established under GCPR could be set on a weighted average basis. However, 
tailored ceilings, intended to supersede those calculated under the Manufacturers’ 
Regulations, were to be set at the lowest level at which substantial volume occurred. 
There was considerable evidence that many of the ceilings individually established 
under the Manufacturers’ Regulations were on the generous side and there were 
thus no a priori reasons for assuming that the lowest ceiling established for any 
substantial producer could not be regarded as equitable for the industry as a whole. 
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Consequently, while this position was not universally adhered to, it was followed 
in the great majority of cases. A similar view, for essentially similar reasons, was 
taken with respect to ceiling prices established in conformity with the Capehart 
Amendment. Higher levels were granted only upon a showing that the industry 
was entitled to an increase under the earnings standard. 


D. Services 


In the broad field of services, it was believed impossible to handle the problems 
resulting from the freeze on the basis of any form of industry-wide action. Most 
services, and virtually all consumer services, represent essentially local industries, 
serving purely local markets and with cost structures reflecting largely local condi- 
tions. Even within any particular town or city there were often wide variations 
between the positions in which different service establishments of the same kind 
found themselves. The difficulties of the problem were accentuated by the fact that 
small establishments constituted a very large proportion of the membership of most 
service trades. 

In view of these circumstances, the general policy adopted by OPS in this field 
was to permit individual service establishments to apply for adjustment of their 
ceiling prices whenever they could demonstrate substantial financial hardship. When 
CPR 34,”° the general services regulation, was first issued on May 11, 1951, the ad- 
justment provision was very general in character and required a showing that the 
financial hardship was such as co threaten the applicant’s ability to continue to 
supply the service, and also denied adjustments where an increase in the applicant’s 
price would “create or tend to create a need for increases in the prices of other 
sellers... .” 

Since the Capehart Amendment applied to service establishments as well as to 
manufacturers and processors, it was necessary to modify this provision. Actually, 
the revised adjustment provision which was incorporated in Amendment 2 to Ceil- 
ing Price Regulation 34, dated January 9, 1952,°’ went considerably beyond the 
specific requirements of the Capehart Amendment. It provided in general for the 
maintenance of the pre-Korean level of earnings, calculated as a percentage over 
operating costs, and it did not have any cut-off date. 

The reasons for this considerably greater liberality were primarily related to the 
predominance of small businéss in most of the trades involved. Most of these 
smaller establishments did not maintain the kinds of records which would be needed 
for a precise application of the principles of the Capehart Amendment. In the case 
of manufacturing industry, the justification for ceiling price increases to take 
account of rising costs after July 26, 1951, could be appraised in terms of the In- 
dustry Earnings Standard; for the service trades, such an approach would have 
been impractical and the delays involved in conducting industry earning surveys 
would have imposed serious hardship on small companies with limited resources. 


2° 16 Fev. Rec. 4446 (1951). 
27 17 Fep. Rec. 288 (1952). 
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ADJUSTMENT STANDARDS 

One of the major problems of price regulation is that of determining when 
changes in established price ceilings must be made in order to preserve general 
fairness and equity, to relieve excessive individual hardship, or to avoid interfering 
with essential production. The rules under which such determinations can be 
made are among the most essential standards of any price control operation. The 
standards developed by OPS for this purpose included the Industry Earnings Stand- 
ard, the Product Standard, the Essential Supply Standard, and provisions of the 
type included in General Overriding Regulation 10,°* which may be called the 
Individual Relief Standard. These were all patterned after similar rules which had 
been adopted by OPA. 


A. Relief of Individual Hardship 


Chronologically, the first of these problems to be handled was that of relieving 
cases of individual hardship in the field of manufacturing. When the General Man- 
ufacturers’ Regulation (CPR 22) was issued on April 25, 1951, it included a provision 
permitting individual companies to apply for relief if, as a result of their ceiling 
prices, they would be operating at an over-all loss. The provision did not cover 
cases where such a loss was due to seasonal, non-recurring, or temporary factors; to 
reductions of production volume below normal economic capacity; to the payment 
of unlawful wages or salaries or excessive prices for materials; to abnormally high 
factory or general overhead costs; or to transactions with affiliated companies not 
resulting from arm’s-length bargaining. 

On May 11, 1951, General Overriding Regulation No. 10 was issued which ex- 
tended similar treatment to all manufacturers. The standard established for relief 
was the restoration of a break-even position, with the further restriction that the 
adjusted price level would not be substantially out of line with that of competing 
sellers. 

On June 7, 1951, this regulation was amended to permit adjustments to be made 
either for an entire company or for a separate plant or factory.” On April 15, 1952, 
General Overriding Regulation No. 10 was further modified.*® On the one hand, 
the requirement that the loss must not be due to reduction in volume below normal 
economic capacity was eliminated. At the same time, the regulation was changed 
to provide that the adjusted prices must be in line with those charged by competitors 
instead of “substantially in line.” The purpose of the original restriction with re- 
spect to uneconomically low operation was to prevent abnormally high costs from 
being reflected in adjusted ceiling prices. However, according to the Statement 
of Considerations accompanying this Amendment, “adjustments based on abnormally 
high costs are restricted by the requirement that the adjusted ceiling price be in 
line. Since this ‘in line’ requirement is tightened by this Amendment, there is no 
further need for the limitation with regard to reduction in volume.” 

This relief provision was restricted to manufacturers. It was not needed in con- 


#816 Fep. Rec. 4455 (1951). 2° Id. at 5478 (1951). 8° 17 Fep. REG. 3380 (1952). 
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nection with service establishments because the General Services Regulation—CPR 
34—provided an adequate vehicle for handling problems arising in that field. 

The application of a similar provision to distributors presented very serious 
practical difficulties. Moreover, the fact that distributors’ prices were generally 
established on a margin basis meant that in the great majority of cases distributors’ 
ceiling prices were reasonably in line with each other and this tended to reduce the 
need for and utility of this sort of hardship relief. Consequently, formulation of a 
comparable provision for distributors was delayed for a long time, and it was not 
finally issued until December 1, 1952, as General Overriding Regulation No. 40.** 


B. The Industry Earnings Standard 


Probably the most important single OPS standard was the Industry Earnings 
Standard. This standard was designed to determine when and to what extent an 
industry-wide adjustment of ceiling prices was necessary in order to conform with 
the statutory requirement that ceiling prices must be “generally fair and equitable.” 
On April 21, 1951, Economic Stabilization Administrator Johnston sent a directive 
to Mr. DiSalle to the effect that ceiling prices should thereafter be adjusted only 
in accordance with the provisions of an earnings standard which he outlined. Under 
this standard, an industry would be entitled to increases in ceiling prices if and to 
the extent that its earnings fell below 85 per cent of their average level for the 
three best years out of the four year period, 1946 through 1949, adjusted for changes 
in net worth. OPS was instructed to prepare detailed rules for the application of 
this standard. Due largely to the extreme pressure of other work, however, these 
detailed rules were not actually promulgated until February 15, 1952. In effect, 
this standard meant that an industry was not entitled to an increase in ceiling prices 
as long as its members remained, on the average, in the excess profits tax bracket. 
This was essentially the same policy as had been adopted by OPA and which had 
then been similarly related to the provisions of the wartime excess profits tax. 

This standard was, from the start, under severe attack from many representatives 
of industry. This attack generally focused upon two points, one involving the 
general principles of any such standard, and the other, the specific form which this 
standard took. 

The first and more general criticism was to the effect that the earnings standard 
constituted “profit control” and that the entire concept of requiring cost absorption 
was wrong in principle. As pointed out in the discussion of the Manufacturers’ 
Regulations, however, there can be no effective price control if automatic cost esca- 
lation is permitted. On the other hand, it is equally clear that the ability of industry 
to absorb increased costs is limited. It is difficult to see how any objective test can 
be devised of the extent to which any industry can absorb cost increases without 
some reference to earnings. 

Obviously, any form of price control must have an impact on profits. The 
Industry Earnings Standard, however, measured the need for price adjustment in 


817d, at 10860 (1952). 





574 Law anp CONTEMPORARY PROBLEMS 


terms of the experience of an entire industry. It did not, therefore, impair signifi- 
cantly the incentive to efficient operation for any individual company in that in- 
dustry nor did it limit individual company profits except to the extent that they 
affected the industry aggregate. 

The principal criticism of detail was that the standard referred to profits before 
taxes rather than profits after taxes. It was argued strongly that the concept of 
profits after taxes was unreal and that the only significant figure from the point 
of view of company operations was what was left after taxes had been paid. 

The point was urged most emphatically by members of the steel industry in 
connection with the use of the Industry Earnings Standard as applied to the steel 
price-wage controversy during the spring of 1952. In the same connection, the 
Industry Earnings Standard was severely criticized by the industry for the refusal to 
recognize accelerated amortization of facilities in so far as it exceeded normal rates 
of depreciation. Both these points are discussed at some length in another article in 
this series.** For reasons set forth in that article, it seemed clear to OPS that these 
objections had no validity. 

Despite these and other criticisms, therefore, the Office of Price Stabilization con- 
tinued to apply the Industry Earnings Standard as its major test in determining the 
need for industry-wide price increases. It defended this standard before the com- 
mittees of Congress when the Defense Production Act was up for renewal in 1952. 
In the face of considerable pressure from industry, Congress refused to take action 
that would require OPS to modify this standard. It may be added that a very sim- 


ilar OPA standard had been upheld by the courts as an appropriate method of de- 


termining whether ceiling prices were “generally fair and equitable.” 

The standard was, however, very severely tested following directives which were 
issued by the Director of Defense Mobilization to raise ceiling prices for steel and 
for copper wire and brass mill products by amounts substantially in excess of any 
that could be justified op the basis of industry earnings. The metal fabricating in- 
dustries, notably machinery, argued that they, too, were entitled to more liberal 
treatment than that provided by the Industry Earnings Standard, both because they 
had to pay these higher prices for basic metals and because they were affected by 
the rapid spread of the wage increase pattern which had been set by steel. It was 
also urged that it was unfair to permit a breach of standards for a large and powerful 
industry such as steel but to maintain them firmly for smaller industries that were 
not able to exert similar economic and political pressure. 

Despite the undeniable force of these contentions, OPS simply could not take 
the course of abandoning the earnings standard for the metal working industries. 
This was precisely the area in which price pressures were greatest and where con- 
trols seemed most needed at the time. It should be emphasized, moreover, that the 
price increases which had been granted to the steel and copper industries were al- 
lowed by OPS only on the basis of directives from higher government levels and 


** See Wolf and Keller, Problems of the Industry Earnings Standard, infra, 581-603. 
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that these directives explicitly provided for the maintenance of its standards in con- 
nection with further actions. 

While the abandonment of the earnings standard would have been disastrous, 
particularly in the absence of any suitable substitute rule, equity still seemed to 
demand some relief for the metal working industries. After exploring a wide range 
of alternative possibilities, it was finally decided to take the relatively simple course 
of permitting the increases in metals’ costs to be passed through by metal fabricators 
without absorption and also without escalation, At the same time, the agency re- 
affirmed its position that the earnings standard would continue to be applied to 
determine whenever other kinds of cost increases, such as wage boosts, required 
further adjustments in ceiling prices. Steps were also taken to expedite as far as 
possible the conduct of the surveys required to support such determinations. 

With the exception of this metals “pass through,” the Industry Earnings Standard 
remained to the end of the control period the basic working rule of the agency in 
determining the need for industry-wide price adjustments. Whether it should have 
been modified or supplemented in the light of prevailing conditions raises important 
questions which are discussed very briefly below. 

C. The Product Standard 

The earnings standard measured the adequacy of the general price level for an 
industry. It did not, however, take care of situations in which an individual product 
or product line might be unprofitable even though over-all industry earnings were 
adequate. 

To take care of problems of this kind, OPA had adopted a standard which re- 
quired that the price for each separate product or product line of an industry must 
be high enough to cover the out-of-pocket costs of the bulk of the producers. Difh- 
culties with application of this standard led to its being modified by adoption of a 
working rule to the effect that the price must equal the weighted average of manu- 
facturing costs. 

The situation confronting OPS was somewhat different in this respect from that 
which had prevailed during wartime. The entire political and economic climate 
in 1951 and 1952 made the adoption of the strict OPA rule seem impractical. More- 
over, in the absence of the rigid wartime controls over production, manufacturers 
could much more readily shift out of lines on which the price covered no more 
than manufacturing costs without any allowance for such items as general over- 
head or sales expense. 

Consequently, the OPS Product Standard, as issued on April 22, 1952, provided 
that prices for a product or product line would be adjusted when ceiling prices 
did not cover the weighted average total costs for all manufacturers producing that 
product. 

At the time it was issued, it was not expected that this standard would be used 
extensively because it was anticipated that the Industry Earnings Standard would 
take care of most of the problems which might arise. This expectation was borne 
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out in practice. There were very few cases in which the Product Standard as such 
was actually invoked. This was probably due to two principal reasons. In the first 
place, the prevalence of soft markets in a large sector of the economy meant that 
ceiling prices could not actually be realized for a wide range of goods, including 
almost all consumer soft goods and a large part of consumers’ durables. Second, 
pressures were most acute in the field of metal products, but most of these could 
qualify for more liberal treatment under the Essential Supply regulation than under 
the Product Standard. 

This does not mean that a Product Standard might not be needed under a con- 
dition of general inflationary pressure. The fact that it proved of very little value 
under OPS largely reflected the mixed economic situation which prevailed after 
the standard was issued. 

D. Essential Supply Standard 

Late in 1951, OPS was subjected to rapidly increasing pressure to provide a 
means for ensuring that price ceilings did not interfere with the production of 
commodities essential to the defense program or to the basic civilian economy. The 
great bulk of these pressures originated in the field of machinery and industrial 
metal products. The problems were generally of a kind which related to individual 
products or product lines rather than to the total operations of an industry. More- 
over, the difficulties were frequently confined to single companies or groups of 
companies rather than to all the producers of the products in question. 

Application of the Product Standard to situations of this kind could not meet 
the problem for two reasons. In the first place, as indicated above, the difficulties 
were often confined to one or a few producers. Second, since the Product Standard 
did not provide any profit margin, it could not prevent shifts of production. In this 
connection, it should be remembered that the Product Standard was based on the 
weighted average of the costs of all producers of the item so that some would still 
be selling the product at a loss. 

In order to take care of situations of this kind, General Overriding Regulation 29 
was issued on May 23, 1952.** In effect, it provided a sort of combination of Earnings 
Standard and Product Standard relief on an individual company basis. Where the 
earnings of a company were more than 85 per cent of its average for its three most 
profitable years through 1946-1949, the ceiling price for the product or product line 
in question would be adjusted to cover total costs. Where the rate of return was 
below that level, a normal rate of profit would be allowed. 

The regulation also made even more liberal provision for items of outstanding 
importance to the defense program. In such cases, prices would be adjusted to pro- 
vide a normal profit regardless of the over-all rate of return being earned by the 
company. 

This standard was widely used and a large number of adjustments was granted 
under its provisions. In addition to individual adjustments granted under GOR 29, 


53 17 Fev. Rec. 4762 (1952). 
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the standards established in the regulation were also used in a number of special 
cases to grant industry-wide adjustments for products of outstanding essentiality. 
This was done, for example, in the case of aluminum and ferrochrome. While this 
way of applying the standard had not been contemplated at the time the regulation 
was written, such action conformed with the principles which had been established, 
and proved a useful means of dealing with what would otherwise have been very 
difficult situations. 
DEcoNTROL AND SUSPENSION STANDARDS 


In addition to standards needed for the administration of price controls, rules 
also had to be developed for determining when commodities or services should be 
exempted from controls or when ceilings should be suspended. 

The techniques of exemption and suspension should not be confused since they 
were addressed ‘to two different kinds of situations. In general, commodities or 
services were exempted from controls when the burden of retaining controls clearly 
outweighed any possible benefits to the stabilization program. The possibility 
that prices might rise above ceilings following exemption was therefore only a very 
secondary consideration. Suspension, on the other hand, was used where market 
prices were substantially below ceilings; where ceilings could not practically be re- 
duced; and where there was little, if any, likelihood that prices would rise to or 
above ceilings. In other words, the principal consideration involved in exemption 
was the nature of the commodity or service concerned, whereas in suspension, it was 
the level of the established ceiling price as related to the realities of the market. 

In the course of any program of general price control (as distinguished from 
selective control) it is necessary to determine which commodities, services, and sellers 
should be exempted. While no market transaction can be viewed in complete isola- 
tion, there are many whose impact on the broad objectives of any stabilization pro- 
gram are minuscule. Many other transactions, while of more individual importance, 
are still such that they do not warrant the administrative effort or the burden upon 
business which would be needed to control them effectively. There are still others 
whose nature is such that no practical means of effective control can be devised. 
Sound administration requires that transactions of this kind should be exempted. 
Such exemptions may relate to certain commodities or services or to certain classes 
of sellers. 

Considerable care must be exercised, however, in formulating exemption policy. 
This is particularly true during periods of acute general inflationary pressure, when 
every business and every industry compete for the scarce supply of materials, man- 
power, and other resources. For example, it may be argued that luxuries, such as 
expensive fur coats, can safely be exempted regardless of the general situation and 
that uncontrolled price increases for such items would, in effect, be desirable since 
this would lessen the demand for more essential consumer goods. In a really tight 
situation, however, exemption of such luxuries from control would tend to divert 
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needed resources to their production, though if pressures were milder and more 
spotty, exemption might be justified. 

This danger is by no means theoretical. This may be illustrated by the curious 
case of Salt Flat Lake Herring which confronted OPS late in 1951. Prices paid 
by processors for the raw herring had risen substantially as a result of buying compe- 
tition by mink farmers. Consequently, OPS found it necessary, on December 21, 
1951, to issue Ceiling Price Regulation 109** raising the price of the processed her- 
ring, which was an important food item, particularly for low income families. 

This sort of problem was, of course, exceptional. Under the economic condi- 
tions which prevailed during most of the life of OPS, a fairly liberal policy with 
respect to the exemption of luxuries was appropriate. In fact, it seems probable that 
the agency did not move rapidly enough in this direction. 

Similarly, when the economic situation is such that competitive pressures are at 
least moderately effective, fairly generous small business exemptions can be safely 
granted on the assumption that, as long as larger companies are controlled, prices 
cannot get badly out of line. In a situation such as prevailed during the war, on 
the other hand, competition cannot be relied upon in this way and small business 
exemptions must be approached more cautiously. 

This does not mean that there are not many cases in which exemptions are ap- 
propriate, regardless of the degree of inflationary pressure existing. For example, 
there is little point in expending administrative effort at any time on items of 
such very minor importance as hand decorated used bottles, or hand fans, or pin- 
cushions. The same is true of very small producers such as those engaged in home- 
work industries. Nor can any effective control be exercised in some very important 
areas, such as the sale of farm produce by the farmer. 

In the case of OPS, some exemptions were included in the General Ceiling Price 
Regulation itself and others followed shortly thereafter. The initial standards for 
exemption were contained in Price Operations Memorandum No. 5 which was 
issued on August 5, 1951. At the time, the general economic situation still seemed 
generally tight and the standards were correspondingly rigid. They authorized 
exemption only in the case of materials and services which were “wholly insignifi- 
cant” and then only if continuation of control would impose a significant burden on 
administration or business, Later, as the general situation eased, these standards 
were somewhat liberalized to permit, in effect, an appraisal of whether control 
imposed a burden on OPS or business “disproportionate in relation to the effective- 
ness of the control or the contribution to the price stabilization program.” 

In the field of small business, the GCPR itself contained certain very limited 
exemptions for homework industry; subsequent actions exempted manufacturers 
whose sales did not exceed $25,000 annually. Serious consideration was given dur- 
ing 1952 to exempting a large number of smaller retailers and service establishments. 
While numerous proposals of this kind were drawn up, they had not yet been ap- 
proved when the liquidation of controls was ordered by the President. 

**16 Fep. Rec. 12871 (1951). 
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Whereas any price control program must consider the need for appropriate ex- 
emptions, OPS suspension policy was addressed to the specific conditions which 
prevailed during the latter part of the agency’s life. it became evident late in 1951 
that market prices for many commodities were substantially below the price ceilings 
which had been established. Legislative restrictions and practical considerations 
precluded reducing ceilings to correspond with market conditions. 

Consequently, during February, 1952, Price Director DiSalle appointed an ad 
hoc committee to develop standards for action in cases of this kind. The first such 
standard was issued on April 22, 1952, relating to raw materials, and on August 21, 
1952, it was expanded to include manufactured goods. In general, these rules pro- 
vided that ceilings be suspended where prices were “materially below ceiling” and 
where there was “no prospect that re-imposition of controls would be necessary in 
the foreseeable future.” The standard also provided that whenever a commodity 
was suspended, a “price watching system” should be established. The suspension 
was to be revoked whenever market prices rose toward the suspended ceilings and 
reached predetermined “trigger points” which were to be established at the same 
time as the suspension action. In fact, no suspensions ever had to be restored 
because of an advance of prices to the “trigger point.” There was only one revoca- 
tion of any suspension action, and that was for administrative reasons involving 
difficulty in defining the commodity area covered, coupled with adverse impact on 
the enforceability of a related regulation. 


CONCLUSIONS AND APPRAISAL 


On the basis of actual experience, it may be concluded that the administrative 


standards used by OPS performed their necessary function reasonably well in most 
cases. It is equally clear, however, that this general conclusion must be subject 


to important reservations. 

In the first place, economic trends during the life of OPS were such as to avert 
any really severe, comprehensive test of the standards. In those cases in which 
the standards were subjected to serious pressure, such as the steel, copper, and 
aluminum cases, the agency often had to accept a limited retreat. But despite these 
exceptions, OPS standards, once they were formalized, did generally serve their 
basic purpose of providing practical rules for consistent action. 

Had inflationary pressure been stronger and more general, however, many of 
the standards would probably have proved untenable without major modification, 
unless other government controls had been sufficiently tightened to preserve a reason- 
ably stable structure of costs. For example, it is doubtful that the Industry Earnings 
Standard could have been retained without important change as the basic rule for 
measuring the ability of industries to absorb cost increases. The large and rapidly 
increasing number of earnings standard cases which developed during the last half 
of 1952 subjected the standard to stresses for which it was not well designed. These 
stresses would obviously have been far greater had it not been for the prevalence of 
soft markets in a large part of the economy. 
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It seems entirely probable, in fact, that if controls had not been permitted to 
expire early in 1953, a general reappraisal and revision of the OPS hardship stand- 
ards would have become necessary, despite the large areas of market softness. The 
test of a new wage increase for steel such as was agreed to in June, 1953, would have 
been very difficult to meet (unless, of course, wage controls had also been continued 
and could have succeeded in blocking that increase). Moreover, the growing num- 
ber of industries which had received earnings standard adjustments would in gen- 
eral have had to be allowed to pass subsequent cost increases through, in full, and 
without any further absorption. To the extent this would have happened, the earn- 
ings standard would have been automatically transformed into a pass-through stand- 
ard. 

As mentioned earlier, OPS standards were in large part patterned after those 
which had been employed by OPA, with modifications which were, on the whole, of 
relatively minor character. In retrospect, it would appear that sharper and bolder 
departures from the OPA pattern would have been appropriate, in view of the 
fundamental differences in economic and political conditions between the two 
periods. 

In summary, just as OPA experience with administrative standards proved of 
great value to OPS, so the combined OPA-OPS experience should prove very useful 
if a price control program is again needed. However, OPS may have followed the 
general OPA line of policy too uncritically, and with inadequate adaptation to the 
basically different political and economic situation. 

Advance planning for a possible future emergency should therefore stress the 


principle that administrative standards must take due cognizance of all elements of 
the environment in which they will operate, and must be subject to modification to 
conform with any radical changes in that environment. And the OPS experience 
clearly indicates that such advance planning is of the highest importance to ensure 
the maintenance of a consistent and effective program. 





PROBLEMS OF THE INDUSTRY EARNINGS 
STANDARD? 


Franz B. Woxrt anp Forrest E. KELver* 


The essential idea embodied in an Industry Earnings Standard’ is a normal level 
of industry earnings as a limit to the requirement of cost absorption, It neither 
guarantees the industry a normal level of profit nor denies it some higher level. 

Operationally it provides the practical answer to “how low is too low?” for an 
industry’s ceiling prices. It says that if ceiling prices are so low that the industry 
cannot realize normal profits, over-all and on the average, the ceilings are too low. 

Once they understand it, very few people would have any disposition (at least 
openly) to quarrel with this essential idea of any Industry Earnings Standard. That 
is to say, few would feel that any industry’s price ceilings were in general so low as 
to impose hardship even though that industry were averaging what could defensibly 
be termed normal profits. At the same time, this essential idea of an Industry 
Earnings Standard is one that is both conceptually and practically consistent with 
effective stabilization. 

The operation and effect of any Industry Earnings Standard is determined by (1) 
the terms of its basic formulation, (2) the rules and procedures devised for, and 
those actually used in its case-by-case application, and (3) the measures calculated 
to maximize understanding, acceptance, and cooperation within and between the 
price-control organization and the business community. 

No one of these three elements can realistically be regarded as a prime or inde- 
pendent variable, so to speak. To work out earnings standard problems arising in 
any one of the three contexts without regard for the other two tends to be futile, 
for a “solution” embodied in the terms of the basic formulation solves nothing at 
all, unless it can be, and actually is translated into procedures for application and 
is sufciently understood to make the results of its application acceptable to all con- 
cerned, inside and outside the price control agency. Equally, measures to obtain ac- 
ceptance tend to be futile if such acceptance is based on a view of the standard 
which is at odds with the terms of its formulation or which cannot be put into 
practical execution. Nor is there any point in solving problems arising in applica- 
tion, unless the solution is in harmony with the terms of the basic formulation and 
at the same time produces acceptable results. 

Policy formulation, administrative application, and attainment of acceptance, of 
course, are interdependent in all phases of democratic government, just as design, 


+ The opinions expressed herein are the authors’ and do not necessarily reflect the position of any 
past or present Government agency. 

t Former Deputy Director, Office of Economic Policy, Office of Price Stabilization. 

* Former Assistant Director, Office of Economic Policy, Office of Price Stabilization. 

* For a brief description and account of the Industry Earnings Standard of OPS, see Nelson, OPS 
Price Control Standards, supra, pp. 573-575. 
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production, and selling in private business. Special importance, however, attaches 
to this fact in those situations where each of the three steps involves problems that 
defy neat solution. The Industry Earnings Standard is peculiarly one of these 
cases. Recognition of, and emphasis on the interdependence of the three stages of 
realization appears to be the most important lesson that can be drawn from the 


OPS experience with that standard. 

Little pu:pose would be served here by relating, step by step, the experiences 
from which this conclusion arises. Instead, an effort will be made to analyze some 
of the major problems raised by the Industry Earnings Standard, while bearing all 
three stages in mind. 


I 


Tue Concert oF NorMatcy 


Price control is regarded as an abnormal condition in the market economy of a 
democratic society. It is accepted only as an emergency measure, an element in a 
system of governmental actions designed to absorb and distribute the special burdens 
arising from that emergency. Legal authority for price control, therefore, implies 
no consent to letting a government agency establish prices which are to be accepted as 
normal. On the contrary, the requirement is that the agency’s ceiling prices must 
not too far depart from normalcy, i.e., from a free-market condition accepted as 
normal by the community. This can be met only by reference to a historic situation 
which can be accepted as normal. 


A. Two Approaches to Historic Definition of Normalcy 


Definition of normalcy by historic precedent can proceed in at least two sig- 
nificantly different ways. One way is to accept as normal the conditions prevailing 
during a specified period. It is virtually certain, however, that no period can ever 
be found that will be acceptable as a fair standard of normalcy for all industries. 
Thus, exceptions will have to be allowed, and some standards of judgment are 
needed to determine when such exceptions should be made. 

In order to determine whether a generally applicable base period can be fairly 
regarded as normal for a particular industry, it is necessary to compare the experi- 
ence of that industry over a longer period of time with the course of the economy 
as a whole. Where the generally used base period is found inapplicable, another 
base period, more normal for the particular industry, must be found through analysis 
of that industry’s history. Since this individually tailored approach might apply 
in any case, its substitution for a generally applicable base period is a logical possi- 
bility. 

Conceptually, the tailored definition of normalcy would seem to offer a greater 
probability of reaching a fair result in each case. This approach, however, stretches 
the basic notion that past free-market history can be taken to represent normalcy 
because neither then nor later was it generally deemed abnormal. While such a 
test of general consensus is meaningful as to the condition of the economy as a 
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whole, it hardly can be applied as to the condition of each segment of industry. 

In addition, the practical application of the tailored concept of normalcy clearly 
presents greater difficulty, since it requires the collection and analysis of a greater 
volume and more varied selection of data. The greater complexity of the con- 
siderations involved also will make it more difficult to secure acceptance for selection 
of a base period tailored to each case than for one universally applied. This 
would be especially true if a generally applicable base period had already been 
sanctioned as normal, as was the case in both the war time” and the 1950° excess 
profits tax legislation.’ 

Considerations of this kind resulted in the choice by both OPA and OPS of a 
single, generally applicable base period for the Industry Earnings Standard. In the 
case of OPA, the years 1936-1939 were selected as the base period; OPS used 85 per 
cent of the three best of the years 1946-1949.” 

The choice of OPA took shape only gradually. At first, it was proposed that 
selection of the 1936-1939 base be specially justified in each case (a view which 
represents what we called the tailored approach). As thinking progressed, this 
period was accepted as the standard base period, with affirmative justification §re- 
quired only for the use of any other base.® In the formulation of the OPS standard, 
no thought seems to have been given to the tailored approach. The OPA precedent 
and the availability of a base period in the 1950 EPT laws seem to have led to 
a matter of course acceptance of the EPT base as the appropriate definition of 
normalcy in the Industry Earnings Standard. 


B. Merits of Uniform Base Depend on Historic Background 


The case for the uniform base period depends on the characteristics of the most 
suitable period available at any given time. A uniform base would be a relatively 


poor choice if it required recognition of a great number of exceptions, or if its use 
tended to defeat the very purpose of the stabilization program. 

To be generally applicable as a standard of normalcy, a base period must be long 
enough to submerge the minor fluctuations in business conditions from year to year. 
Also, it must not be significantly influenced by conditions as, or almost as abnormal 
as those of the price control emergency itself. Thus, a period of total war, serious 


inflation or severe depression would have to be ruled out. Furthermore, a base 
period must be fairly recent; otherwise comparison with the current situation can 


*54 Strat. 975 (1940), as amended, 26 U. S. C. §§710-783 (1946). 

*64 Star. 1137 (1951), as amended, 26 U. S. C. §§430-474 (Supp. 1952). 

“Use of a base period specified for EPT greatly strengthens the contention that normalcy is judged 
on the basis of community consent; for, in this case, consent has been specifically expressed by the 
Congress. This helps greatly in obtaining acceptance, especially from the Congress and the courts. 

* Congress had stipulated 85 per cent of the three best years on the ground that this represented 
the same profit level as the simple average of all four years for the average of all industries but permitted 
a more equitable distribution of the burden. Certain industries had been especially seriously affected by 
reconversion difficulties in 1946 and certain others by the inventory adjustment recession of 1949. It, 
therefore, seemed fair to allow each industry the exclusion of its poorest year. 

° See Dickerson, The Industry Earnings Standard, in PRowLeMs 1N Price CONTROL: PRICING STANDARDS, 
Gen. Pus. No. 7, OPA HisroricaL Reports ON War ADMINISTRATION 27, 34, 38 (1947). 
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neither be conceptually justified nor statistically implemented, since comparable 
data can rarely be developed for more remote years. 

All these conditions were met by both the OPA and OPS base periods. However, 
each of these two periods was the only one that could have been selected. For OPA 
to go back beyond 1936 would have involved the use of abnormal depression years, 
or else the use of data about fifteen years old. Similarly, OPS certainly could not 
use the totally abnormal war years and its only other choice was the same period 
OPA had employed—a period which, by 1951, was also too long past and had cer- 
tainly lost all attributes of normalcy for comparison with post-war years. 

With only one eligible period available, the desirability of using a generally 
applicable base period depends on the comparison of conditions during that eligible 
period with those to be expected under price control. In this respect, the OPS 
situation was entirely different from that of OPA and the situation of any future 
price control program might again be different in this very significant respect. 

While the immediate pre-war years could be called normal by comparison with 
_ the war period, business conditions generally were those of a no longer severely 
depressed, but still substantially under-employed economy. Consequently, direct 
and indirect war industries working at capacity, and those civilian industries that 
could be allowed access to resources sufficient to satisfy their share of civilian 
demand, had the benefit of a much higher level of output to offset substantial in- 
creases in factor costs. Absorption of factor cost increases could, under these condi- 
tions, continue for some time before it would reduce unit profits, and even longer 
before it would reduce return on invested capital. Once that corner was turned, 
there would be still some way to go before the sharply increased returns would be 
reduced far enough to pierce the level of the pre-war period of under-employment 
which served as a standard of normalcy. 

C. Potential Dangers of the OPS Base Period 

The post-war base of OPS, in contrast, was for the most part a period of nearly 
full employment of all resources. True, some industries were idle during the re- 
conversion period which lasted through much of 1946, and a substantially milder 
degree of under-employment was experienced during the inventory recession of 
1949. But few industries were affected in both 1946 and 1948 and the least favor- 
able year, whichever it was, was excluded from consideration under the terms of 
the Industry Earnings Standard. Thus, in effect, the base period was almost en- 
tirely characterized by high levels of demand, resource employment, prices, and 
profits—indeed the highest levels in the country’s history, except for the still higher 
levels experienced during the war only by the producers of war matériel and closely 
related products. Added demand, therefore, did not so readily and widely yield 
significant leeway for absorption of higher factor costs as it did during the war. 
Unit profits tended to be affected sooner and returns on invested capital almost 
simultaneously. Once the profit decline started, it did not have far to go before it 
hit and pierced the base level of the Industry Earnings Standard. 
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It must not be forgotten that OPS, like OPA, might have been forced to ad- 
minister price control over a prolonged period of total war, and no one could be 
sure early in 1951 that this would not happen. In that case an Industry Earnings 
Standard based on the three best years between 1946 and 1949 would have proven 
a weak reed, indeed, even with the 15 per cent discount, for then the relief level 
set by the standard would have been reached too soon by too many industries, and 
after that all cost increases would have qualified for complete pass-through. 

In a measure, of course, this pattern of events, which fortunately failed to occur, 
is speculative. However, in some part at least, the conclusion can be supported by 
an analysis of actual developments. 

The failure of the Industry Earnings Standard to provide a solution of the 
steel case is not here in point. The steel price increase was forced on OPS by other 
aspects of stabilization policy and administration. 

Here in point, however, are the nearly two score of Industry Earnings Standard 
cases which followed within a few months after the steel increase. A good many 
of the resulting price increases were granted industries still enjoying very sizable 
profits—clearly tending to nullify the function of price control as a device for 
spreading the burden which total war necessarily imposes on the community as a 
whole. To justify further cost absorption by these industries, other segments of the 
stabilization program—notably wage control—would, of course, also have to be ad- 
ministered differently. But the point to be made here is that the terms of the In- 
dustry Earnings Standard, and especially its choice of base period, would have made 
it quite difficult to secure the degree of cost absorption needed in a total war, if 
such had been the problem facing OPS. 

Another set of difficulties which OPS might have encountered because of the 
characteristics of its earnings standard base period was averted by the development 
of soft markets in 1951. Some of the industries thereby affected had an extremely 
favorable profit experience during 1946-1949. When they faced the 1951 drop in 
demand, any request for ceiling price increases became useless. This relief provided 
for OPS by the softening of markets was not accidental. The industries with the 
most favorable profit experience in the base period were largely those whose volatile 
prices readily respond to high demand even while they are able to supply a sharply 
increased volume of output. These characteristics made the immediate post-war 
period exceptionally profitable for these industries and also affected them during the 
speculative boom of 1950. Once it became clear that this boom was not going to be 
sustained by the income inflation of a full-scale war economy, some factor costs began 
to decline, markets began to soften, and ceiling price relief became academic. Had 
demand pressure continued as in wartime, neither world market prices for wool nor 
textile wages would have declined. Instead, OPS might soon have been faced with 
the alternative of raising prices or going into battle for the contention that the 
unusually favorable base period experience of the textile industries, and some others, 
was so abnormal as to justify use of a different base period. 
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D. The Problem of Abnormally Favorable Base Periods 


When OPS officials started work on the development of the Industry Earnings 
Standard, they gave considerable thought to the problem of abnormally favorable 
base periods which had never arisen in the experience of OPA. The base period 
provision of the OPA standard was modified only by the phrase: “unless the experi- 
ence of the particular industry during these years is clearly shown to have been 
materially different from the experience of industry generally.” It was generally 
understood that such a showing was to be made by the industry applying for relief 
and that such a showing, of course, would be attempted only when base period 
profits were alleged to be abnormally low. This in fact was the OPA experience? 
and it was in accord with the economic conditions during the OPA base period 
described above. 

In contrast, the OPS policy document on the Industry Earnings Standard—Price 
Operations Memorandum No. 25—dealing at somewhat greater length with base 
period abnormalities, made an effort to take account of abnormally favorable base 
periods as well. 

After some initial discussion within the Office of Economic Policy two alterna- 
tives were proposed. The details of these proposals varied during the course of 
discussions but their basic notions may be represented by the following formulations: 

1. The base period rate of return might be regarded as abnormally high where 
it exceeded that of three out of any four consecutive years since, say, 1925, including 
the war years, and exceeded by more than 25 per cent the best such period excluding 
the war years. It might be replaced by the average rate of the three best war years 
or by 125 per cent of the average of the three best of any four consecutive pre-war 
years, 

2. The base period rate of return might be regarded as abnormally high where 
it exceeded 160 per cent of the average rate for 1938-1948, and 125 per cent of the 
1938-1948 return might be substituted for 85 per cent of the standard base period. 

The second of these alternatives was the reciprocal of the 1950 EPT relief pro- 
vision which permitted a company whose excess profits tax credit was less than 63 
per cent of the 1938-1948 average to substitute 80 per cent of that average. The 
proposal was based on the assumption that the earnings standard for industries with 
abnormally low base period profits might use this EPT formula so that the use of 
the reciprocal formula for industries with abnormally high base period profits could 
be readily justified. The simple precision of the EPT provision was regarded as a 
most valuable feature, although it was recognized that some modifications might 
be necessary for price control purposes. The rationale of the alternate proposal 
stated first above is no longer readily determinable. 

Both proposals were discarded mainly because it was recognized that reference 
to pre-war periods would cause serious difficulties both in applying the standard 
and in getting acceptance for the results. Instead, the Economic Advisor suggested 


* See Dickerson, supra note 6, at 65 ef seq. 
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the simple solution of allowing a minimum return of 10 per cent and a maximum 
return of 25 per cent on current net worth. While admittedly arbitrary, these 
figures appeared to be sufficiently generous and plausible to provide an easy solution 
of the problems of both abnormally low and abnormally high base period earnings. 

The arbitrary substitution of a minimum return of 10 per cent for an abnormally 
low base period return was readily accepted. The substitution of a 25 per cent 
maximum for an abnormally high base period return, however, was vigorously op- 
posed as too arbitrary. It was finally replaced by a paragraph of POM-25 which 
left it to the operating divisions to determine when a base period return was to be 
regarded as abnormally high and to recommend some appropriate adjustment to 
the Clearance Committee. Operating officials received no further guidance beyond 
the instruction that they should “in such cases, obtain earnings data for a longer 
period, if possible back to 1935.” If any industry with an abnormally high base period 
return had applied for relief, this provision could, at best, have formed the starting 
point for a fresh effort to tackle the problem it was supposed to have solved. 


E. The Terms of Choice 

When a price control agency adopts an Industry Earnings Standard for hardship 
relief, it implicitly undertakes to determine the fairness of ceiling prices through 
measuring the fairness of profits by reference to historic experience which is accepted 
as normal. 

It can then attempt to satisfy the requirement of normalcy by adopting a standard 
base period, with a more tailored approach reserved for exceptional cases. That was 
the choice made by OPA and OPS. An alternative would be to use a tailored 
approach in every case. This approach would require the development of rules for 
determining the normal profit level of an industry on the basis of its own experience. 
In some small measure, the experience of OPA with exceptional cases and the 
thought given in OPS to abnormal base periods may help in developing such 
rules—either for the tailored approach to all cases or for the handling of the excep- 
tional ones that do not fit a standard base period. 

The choice between the two approaches should be based on an analysis of their 
merits in the light of the economic conditions expected for the period of price 
control and those prevailing during the preceding years. Hindsight seems to reveal 
that during World War II these conditions were unusually favorable for the opera- 
tion of an Industry Earnings Standard with a uniform base period. They were far 
less favorable for the repetition of this procedure by OPS, and that repetition would 
have tended to defeat the purpose of price stabilization, if total war had ensued 
during the agency’s life. 

The crux of the problem is the need for cost absorption as a brake on the in- 
flationary spiral. Absorptive capacity is greater when the level of industrial activity 
is higher during the control period than it was during the “normal” base period. 
If the “normal” level is so high that even a war effort can raise it but little, spiralling 
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inflation can be avoided only to the extent by which the stabilization program suc- 
ceeds in keeping cost factor prices from rising. But complete, or nearly complete 
stabilization of such cost factors as farm products, imported commodities, and labor 
is a very tough assignment indeed (even with the use of subsidies which helped 
OPA in this respect). . 

If a stabilization program has to be imposed at a time when every usable standard 
base period was characterized by very high industrial activity, the question arises 
whether the tailored approach is more promising. It would be so if (1) it were 
found possible to devise and make acceptable a set of rules which excluded the most, 
as well as the least profitable years of each industry from the “normal” base, and 
(2) it were found impossible to apply similar rules, or an equivalent discount of 
the highest prosperity profits, to a standard base period for all industries. The 
tailored approach to all cases, rather than ‘exceptional ones only, might also be in- 
dicated when the agency must anticipate a good many cases in which it might be 
forced to insist on a departure from its standard base period. 

Of course, if the tailored approach is chosen, considerations similar to the terms 
of that basic choice must be faced in writing the basic rules for it and in applying 
them to each case. But adoption of a standard base does not completely obviate 
such individual decisions. Explicitly or implicitly, a choice is made in each case, 
whether the standard base is accepted as normal or an exceptional one substituted. 

In making these choices, be they concerned with basic policy or individual appli- 
cation, it will not be sufficient to analyze the prospective consequences on the basis 
of economic conditions alone. It will also be necessary to consider the practicability 
of administrative execution (including, e.g., the availability of data and the com- 
plexity of procedure) and the acceptability of results to the preponderance of com- 
munity judgment. On the other hand, it will be wholesome to keep in mind that 
the choice of a base period is only one element in Industry Earnings Standard 
formulation and application. If that choice tends to bias the result in one direction, 
that bias may at least in part be offset by other decisions, provided it is not too 
large—and it is clearly recognized. 


Il 


Tue DEFINITION oF INDUSTRY 


“Industry” is an elusive concept and its definition gave rise to as many disagree- 
ments and difficulties as any other problem encountered in the operation of the 
Industry Earnings Standard, by either OPA or OPS. The question therefore arises 
whether this concept is not dispensable. 

Normalcy may be justifiably attributed to the condition of the economy as a whole 
during some designated period. It certainly cannot be attributed, even for such a 
period, to the cost and price of every single product or the profit position of every 
single firm. If any of these are ever “normal,” they certainly are not all normal 
at the same time. Consequently, to base a relief standard on “normal” profit 
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for each product or each firm, would fly in the face of any concept of normalcy 
based on reference to past experience. In fact, it would impose a drastically ab- 
normal pattern on the economy. 

The purpose of price control itself also would be violated by a basic standard 
using the individual product or the individual firm as its starting point. Permitting 
a normal profit on each product or for each firm would clearly result in a sharp 
increase in total business profits and in their share of the national income—an in- 
crease that could never be reconciled with any reference to normalcy. 

The basic relief standard, therefore, cannot start with the individual product or 
the individual firm as its point of departure. It must use some grouping that has 
a reasonable resemblance to those groupings which normally affect profitability. 

A. Homogeneity of Exposure to Cost and Market Conditions 

Essentially, fairness and equity require that sellers have approximately the same 
chance of profitability, one relative to the other, as they do in normal times. Each 
seller’s chance of profitability depends on his cost and market conditions. Ideally, 
therefore, the proper grouping is that of the sellers who are exposed to the same 
cost and market influences. The most appropriate definition of “industry” for the 
purposes of the earnings standard, thus, would be to say that an “industry” is a 
group of sellers which is homogeneous in regard to their exposure to cost and market 
conditions and changes in these conditions. 

If the homogeneity required by this definition is taken with a grain of salt, the 
definition comes reasonably close to a use of the word “industry” in common 
parlance. The grain of salt is necessary because the complexity and diversity of 
real life in the economy never permits the existence of homogeneity in the full sense 
of the word. 

The definitions of “industry” used by OPA and OPS never sharply focused on 
this basic concept of homogeneity of exposure to cost and market conditions. While 
it might have been useful to refer to such a basic formulation, it does not seem to 
have been suggested. In any case, it would have been necessary, for practical pur- 
poses, to use more descriptive terms in clarifying the intended definition. The 
terms actually used were entirely of that kind, but most of them at least suggest 
some homogeneity of cost and market conditions. 

OPA referred to such considerations as basic uniformity of the manufacturing 
processes, use of the same raw materials, and general similarity among the products. 
OPS instructions on “Industry” definition in POM 25 referred to an industry as “a 
group of firms with certain common characteristics which set them off from the 
rest of the economy. These common characteristics relate to the products—and the 
assortment of products—which they make, or to the materials, manufacturing 
processes, or marketing methods which they use.” 

OPS instructions specifically recognized that in defining an industry, an area 
of discretion and judgment must remain. In exercising this discretion, the follow- 
ing guides were to be followed: 
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590 Law anp ConTEMPoRARY PRoBLEMS 


(1) An industry typically makes related products, from the same general kinds of raw 
materials. 

(2) Ordinarily there is a basic similarity in the manufacturing processes. On the other 
hand, variations are to be expected in stages of technological advancement, degrees 
of integration, style of product, and specific end uses, as well as the method of 


marketing. 

(3) An industry usually makes a wide variety of products; a single line industry tends 
to be the exception rather than the rule. 

(4) The industry should not generally be so narrowly defined that a substantial number 
of its firms fall within another industry as well. 

(5) On the other hand, the industry should not be so braadly defined that it includes 
two substantial groups of firms, each group with common characteristics of its own, 
but with nothing in common with the other group, merely because some large firms 
have something in common with both groups. (E.g., because several large automobile 
producers are also important in the production of refrigerators, automobiles and 
refrigerators should not be considered as one industry.) 


The “guides” (rather than rules) clearly reflect the difficulty. The first of them, 
in referring to the products of an industry, requires that they be “related” rather 
than the same, and further modifies this requirement by the word “typical.” It 
does not say that the raw materials are typically the same, but only that they are 
of “the same general kinds.” The second of the guides stipulates merely “basic 
similarity” in the manufacturing process; it is not satisfied with saying that this is 
only “ordinarily” present but specifically emphasizes that variations are to be ex- 
pected in a variety of respects. The other three guides also include similar in- 
definite statements and modifications. How then could operating officials use such 
instructions in defining an industry? 

B. Close Relation to Basic Stabilization Policy 

The fault does not lie with the instructions. They accurately reflect the basic 
fact that there are no objective criteria for dividing the nation’s business firms into 
indisputable “industry” groupings. The economy is not so organized as tu permit 
the drawing of such clear-cut lines. It is an error to believe that the problem can be 
solved by “the informed judgment of persons familiar with trade understanding 
and the actual functioning of particular business groups,” as an earlier appraisal 
implies.* 

The answer cannot be found in some particular concept of industry but only by 
examining the purpose to be served by the definition. The Industry Earnings Stand- 
ard is designed to draw a line between cost absorption and price relief. When is it 
“generally fair and equitable” to require absorption and when must relief be granted? 
This is a question that can be answered only with a view to basic stabilization 
policy. The definition of industry is part of that answer, for relief applications 
will be made only with respect to products that seem to yield sub-standard profits; 
if these products are segregated by a narrow industry definition, less cost absorption 
will be required. Under a policy which lumps many more product lines together 


*See Dickerson, supra note 6, at 50. 
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under a broader definition of industry, more absorption will be required and fewer 
price increases granted. 

The practice to be followed in defining an industry, therefore, is a matter of 
basic stabilization policy. A rigid “hold-the-line” policy will require more cost ab- 
sorption and therefore broader definitions of industry. Less absorption and _nar- 
rower definitions of industry are appropriate to a policy designed merely to put a 
slight brake on the expression of inflationary pressure in price and wage levels. 
Fairness and equity of the policy to be followed in defining industry not only re- 
quire even-handed application of absorption policy as between industries; it also 
requires even-handedness as between industrial profits and other shares of the 
national income. 

For purposes of practical administration, instructions for the definition of in- 
dustry cannot be framed in these terms. It is necessary, instead, to use concrete in- 
dications such as the guides of POM 25, but to leave them sufficiently flexible to 
accommodate whatever degree of cost absorption appears appropriate under the 
stabilization policy of a given period. Those responsible for shaping the course 
must be governed by over-all national policy considerations. They will not be 
afraid of industry criticism at a time when industry itself can reasonably be expected 
to accept limitation of profit opportunities as no more than consistent with the 
sacrifices imposed on other segments of the community. On the other hand, they 
will tend to apply a more lenient policy (and therefore narrower definitions of in- 
dustry) at a time like the latter half of 1952, after the wage and price decisions in 
the steel case; then, the community and the Congress were inclind to agree with 
industry that rigid cost absorption requirements could hardly be defended as fair 
and equitable. 

Once these policy decisions are made, price control officials face the problem of 
their transmission from the policy making to the operating level. They may be 
conveyed as part of a general policy understanding throughout the agency. When 
the director of the agency can feel sure that such uniform understanding exists, he 
can readily leave the problem of defining industry to operating officials with a mini- 
mum of check or supervision. On the other hand, the definition of industry in each 
case will have to be made subject to approval of policy making ofhcials at a time when 
no such uniformity or understanding exists. That is often so immediately after a 
policy change; some time is required to establish understanding of a new policy 
throughout the agency, and the application of that policy to specific cases is the 
principal and most effective means of making the new policy understood. 

This was reflected in OPS experience. Shortly after the application of the In- 
dustry Earnings Standard got under way, it was realized that operating officials 
tended to use industry definitions which, in their effect, required much less cost 
absorption than was appropriate under then existing policies. Consequently, their 
definitions were made subject to approval of the Clearance Committee at an early 
stage of the proceedings in each case. Later on, the authority for defining an in- 
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dustry was returned to operating officials. By that time stabilization policy had 
changed and the definitions which these operating officials were inclined to con- 
sider appropriate were actually in accordance with policy. Moreover, the exchange 
of views involved in the earlier clearance procedure, and also in the preparations for 
handling a larger volume of relief applications under the standard, had served to 
develop effective understanding between the policy making and operating levels. 


C. Relation to Earnings Standard Administration 


Having noted that the definition of industry partly depends on stabilization 
policy, it must also be recognized that this definition is only one part of a package. 
It is only one among several factors which determine the answer to the relief appli- 
cation. A number of the other factors likewise defy indisputable, precise definition. 
Even within the framework of a given stabilization policy, therefore, an unfair 
decision might result unless all these factors are considered together in arriving at 
a judgment. If every judgmental decision is such as would achieve maximum cost 
absorption, the total result may be unfair even under a rigid “hold-the-line” policy. 
Similarly, even under a flexible policy, unfairness to the buyers may result if every 
judgment favors the seller. It is not, therefore, the definition of the industry, con- 
sidered by itself, that is to be attuned to basic stabilization policy of the time; it is 
rather the composite of all the judgments involved in drawing the conclusion 
from an earnings standard study. 

This works in reverse, too. Definitions of industry are necessarily subject to 
many practical considerations. The group which is recognized as an industry must 
be such as to permit the compilation and analysis of the data required in an earnings 
standard case—unless, that is, the definition of industry is made merely for the 
purpose of making clear that no relief is indicated. These practical considerations of 
data collection and analysis, therefore, may sometimes lead to a narrower definition 
of industry than would be thought appropriate in the light of stabilization policy. 
Unless the gap between the proper and the practical definition is too wide, this kind 
of deviation from current policy can perhaps be offset by applying stricter yardsticks 
in other judgments to be made in the course of analysis. A relatively narrow defini- 
tion of industry might indicate that at other junctures doubt must be resolved in 
favor of absorption rather than relief. On the other hand, had a broad definition 
of industry been applied and thus a bias against relief been introduced, other doubts 
might be resolved in favor of the applicants for a higher price. 

The lesson is clear. It is a mistake to believe that an objective definition of in- 
dustry is possible, and any procedure relying on this assumption would inevitably 
lead to unintended results. These can be avoided only if price control officials face 
with open eyes the fact that a definition of industry involves a judgment; that this 
judgment must be related to other judgments made in the course of an earnings 
standard study; and that the total result must reflect that concept of fairness which 
is appropriate to stabilization policy at the time. 
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Ill 


Tue Mutti-Line PropLeM 


The relief application under the industry earnings standard is typically con- 
cerned with a reasonably homogeneous group of related product lines. The manu- 
facturers of these lines, however, or at least some of them, usually carry other 
product lines more distantly related or entirely unrelated to the lines for which relief 
is asked. Presumably, these other lines are more profitable; for, otherwise the relief 
application would extend to them as well. The question, therefore, arises whether the 
greater profitability of these lines can in fairness be allowed to affect the relief to be 
granted for the less profitable products. 

Where the entire business of all producers concerned is characterized by homo- 
geneity of exposure to cost and market conditions, no special problem arises, even 
though their particular production programs show wide variance and extend beyond 
the lines for which relief is requested. The very nature of the Industry Earnings 
Standard requires that the total earnings of the entire industry be taken into ac- 
count, and the breadth of the industry definition is subject merely to the considera- 
tions previously discussed. The multi-line problem comes into play when some, or 
perhaps all the companies concerned derive a significant part of their profits from 
product lines exposed to clearly heterogeneous cost and market conditions. Before 
the significance of that situation for earnings standards administration can be dis- 
cussed, it is necessary to analyze the reason for its existence. 

A. Diversification and the Earnings Standard 

The multi-line problem arises essentially from the wide product diversification of 
many companies. Industrial diversification is no different from the diversification 
practiced by investors in securities or in real estate and is adopted for the same 
reasons—principally, the desire to reduce business risk. Accepting the inevitable 
prospect that at any given time some of its products will yield little or no profit, a 
company tries to offset this disadvantage by dealing in a variety of products in the 
hope that they will not all be in an unfavorable profit position at the same time. 

For obvious reasons, a company will normally extend its operations first within 
an area characterized by common or closely related production requirements (and 
consequently cost conditions), or one directed to the same market or closely related 
markets. Large enterprises, however, and also some small ones, may go considerably 
further in their effort at reducing risk of diversification. They may deliberately 
seek out fields of activity exposed to widely differing cost and market conditions, 
because these very differences may appear to involve a greater assurance of stability 
in the profits of the company as a whole. 

Thus, diversity of industrial production programs is closely related to the very 
profit experience with which the Industry Earnings Standard is concerned. It is 
part of the market conditions to which producers are always exposed. In a com- 
petitive market, the prices of a single-line producer are normally affected by the fact 
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that his multi-line competitor is engaged in some unrelated business. Multi-line 
companies may make special production and price decisions for each of their product 
lines; but these decisions will not be unaffected by the profitability of their business 
as a whole and by the financial strength derived from their entire operation, since 
the very purpose of their diversification is to strengthen their over-all market posi- 
tion. The single-line producer who competes with a multi-line company is aware 
of the fact that he may at times be unable to raise his prices because his multi-line 
competitor can better afford to sell at a narrow margin. At other times, he may 
be able to sell at a higher price, as the situation is reversed. Thus, it is normal for 
him to find his price held down (or held up) merely because cost and market 
conditions are more favorable (or less favorable) in a business which is strange to 
him but in which his multi-line competitor is engaged. 

In as much as the presence of multi-line producers and the greater profitability 
of their unrelated product lines is a normal condition of the market, it is not unfair 
to let this greater profitability have some effect on price relief decisions. It is a 
reasonable presumption, therefore, that the administration of the Industry Earnings 
Standard should take into account the profitability of the entire business of all the 
companies engaged in a particular industry. This is a presumption rather than a 
firm conclusion because it must also be recognized that this procedure can in some 
cases lead to untenable results. Where the industry concerned is only a small 
segment of the business of multi-line producers, and where the difference between 
the profitability of that small segment and of the rest of their business is great, it 
may indeed be unfair to give any weight to the rate of return of the multi-line com- 
panies as a whole. In this case, it would not be normal for the multi-line companies 
to set prices for that small segment of their business at a level far away from that 
indicated by the cost and market conditions of the products directly involved. 


B. Determining the Appropriate Procedure 


The conclusions just reached, if expressed more precisely, may form the basis of 
a practical procedure. A price control agency will encounter a wide variety of 
multi-line problems, ranging from those in which there is no unfairness in con- 
sidering total earnings of all companies in the industry, to those where this would 
lead to clearly unfair results. A combination of three factors determines the position 
of each case within this range: (1) the share of the multi-line companies in the 
sales of the products concerned; (2) the share of the products concerned in the 
sales of multi-line companies; and (3) the difference in profitability as between the 
products concerned and the other business of multiline companies. The smaller 
the first two of these factors and the larger the third, the greater is the probability 
that an unfair decision will result from taking total earnings of multi-line companies 
into account. 

The current relationship of the multi-line companies to the industry seeking relief 
is the proper starting point. Still more important are any changes in that relation- 
ship which may have occurred between the base period and the time of a relief ap- 
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plication. If no significant change has occurred in any of the three points men- 
tioned above, no unfairness is involved; for, in this case, their influence on current 
return is no different from their influence on base period return, and it is the com- 
parison between these two which determines the relief decision. If, however, the 
unrelated business of the multi-line companies has gained more in volume and profit- 
ability than the product lines in question, then lumping all earnings together is 
much more likely to result in an unfair decision. 

Thus, it is clear that the three above-mentioned statistical criteria can help in 
determining the appropriate procedure and that focusing on changes since the base 
period is especially in order. It also seems clear, however, that no precise borderline 
can ever be drawn between the cases where consideration of total earnings of multi- 
line companies is fair and those where it is not. True, some cases will unquestionably 
fall on one side, some on the other. Within the intermediate zone of uncertainty, 
however, the decision has to be made with two questions in mind: (1) Is the stricter 
or the more lenient approach in better accord with current stabilization policy; and 
(2) what is the alternative course of action and its consequences? 

Where the multi-line producers supply only a small portion of the products 
under consideration, a convenient alternative is available. Their earnings may be 
disregarded in the computation made under the Industry Earnings Standard, al- 
though the decision arrived at will apply to them as well as the single-line producers. 
Where the share of the multi-line companies is too large to make this procedure 
acceptable, the choice is far more difficult. The only alternative to using total earn- 
ings is a segregation of profits derived by multi-line companies from the products 
under consideration and of the net worth imputable to this line of activity. 


C. Segregation of Profits and Net Worth 


Severe difficulties are met in determining profitability of one segment of a multi- 
line business, and before such a segregation of multi-line company accounts is under- 
taken, certain hazards should be understood. The errors that may result from 
segregating profits, and especially those that may be incurred in segregating net 
worth, may well be greater than the errors that could result from taking the total 
return of the multi-line companies. Moreover, the direction of error involved in 
taking total profits is known and its size may be statistically estimated and thus can 
be taken into account. By contrast, in segregating profits and net worth, neither the 
direction nor the size of error can be known. 

Furthermore, it must be recognized that segregation of earnings and net worth is 
inevitably time consuming. The disadvantage to the industry resulting from delay 
may be more serious than the difference in the amount of relief eventually granted. 
The cost of delay can be estimated. It may not be possible to estimate at the start 
the possible difference in the amount of relief but it certainly can be done as soon 
as separate figures have been obtained for single-line companies on the one hand and 
the total business of multi-line companies on the other. 
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Thus, it is possible to determine whether earnings and net worth segregation is 
worth while. In view of the hazards involved, it should be undertaken only when 
an appraisal of total earnings indicates that a fair conclusion cannot be reached 
without segregation. The delay entailed by this extra step need not harm the in- 
dustry. It can and should be given interim relief on the basis of total earnings before 
the accounting work on segregation is started. 

An exception may be justified where segregation happens to be easy because 
segregated accounts have regularly been kept right along. In these cases, however, 
it must not be overlooked that such accounts are conclusive only where the segre- 
gation is as complete as it would be if fully separate businesses were involved—a 
condition that rarely exists. 

Finally, some reference must be made to an additional source of doubt as to the 
fairness of looking at total profits of multi-line companies. As a rule, the multi-line 
producers are large companies and the single-line producers are small ones, at least 
by comparison with each other. This leads to the impression that small business 
is placed at a special disadvantage and that the result cannot be fair because large 
profit figures of the big companies are given an unrealistically heavy weight. This 
argument combines two different and separable considerations, one merely a matter 
of statistical technique and the other more fundamental. 

As a matter of statistical technique, it is not only unnecessary but improper to 
give the same weight, dollar for dollar, to the profits of the large multi-line com- 
panies and those of the small single-line producers. In determining the average 
rate of return for the industry, the weight assigned to each producer should corre- 
spond to that producer’s share in the industry concerned, excluding the outside 
business. Thus, the rate of return of the multi-line companies need not and should 
not be given a disproportionate weight in computing the industry average. 

The more fundamental aspect is in the implication that, since the single-line pro- 
ducers are relatively small, it is particularly unfair to have their profitability impaired 
merely because their competitors are engaged in other more profitable lines. This 
emphasis on smallness tends to distract from the fundamentally relevant fact that 
all single-line producers are normally exposed to different market conditions where 
they are in competition with multi-line companies. The emphasis on smallness does 
not change the significance of that fact. Nor is smallness necessarily a valid con- 
sideration in its own right. It is valid only in so far as small business is less profit- 
able. That, of course, is sometimes true but by no means always, especially when 
“smallness” is present only by comparison with the total business volume of multi- 
line enterprises. The very co-existence of single-line and multi-line companies side 
by side would suggest that single-line companies are not necessarily in a weak com- 
petitive position, 

IV 


Tue Mertuop oF Earnincs ComPARISON 


No matter how an industry standard may be constructed or administered, it 
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must always involve a comparison of current earnings with those of a period pre- 
sumed to be normal. This requires the relation of profits to some base. Profit is 
measured for some purposes as a percentage of sales; for others as a percentage of 
capital, defined in any one of several ways. Each of these several kinds of measure- 
ments is meaningful in appropriate context and the choice between them depends 
on the context. The present discussion is concerned with the choice of a basis for 
the comparison of earnings required by the Industry Earnings Standard. 

The various bases to which earnings can be related, of course, are not independent 
of each other. When one industry’s sales are twice as large as its net worth, while 
another industry’s sales are four times its net worth, it is very likely indeed that 
the industry with the higher capital turnover will earn a smaller percentage on 
sales. If these relationships of sales to net worth were stable over time, it would 
in fact make no differences which of the two was chosen as a basis for comparing 
current and base period earnings. If the ratio between sales and net worth remained 
the same, an industry earning 5 per cent on sales and 10 per cent on net worth during 
the base period would be entitled to the same amount of relief whether the com- 
parison was based on earnings as a percentage of sales or on earnings as a per- 
centage of net worth. In reality, however, these ratios do not remain stable. The 
divergence in trend of sales and net worth since the base period is relevant to stabiliza- 
tion, and an understanding of that divergence must precede the choice of a method 
of earnings comparison for the Industry Earnings Standard. 


A. Earnings as a Percentage of Sales 


To start with, we may analyze the use of sales as a basis of comparison, because 
it has the advantage of greater simplicity. There is usually less difficulty encoun- 
tered in determining sales volumes than in determining profits. It is relatively 
simple to compute the relationship of profits to sales and compare the current ratio 
with that of the base period. It is certainly easier than any comparison involving 
invested capital. The propriety of the simpler method depends, however, on how 
it influences the result. 

It may be taken for granted that a period of inflationary pressure is one of un- 
usually great business activity. That this is not necessarily true for all industries 
must be recognized, and the implications of that fact will be discussed later on. In 
the generally prevailing situation, however, industry will make more complete use 
of its productive capacity during the price control period than it did during the base 
period (unless the earlier period was one of maximum production, which fact, as 
previously explained, would throw serious doubt on its suitability as a base period). 
More complete use of capacity increases profits proportionately more than sales, 
because certain costs will not rise at all and others will rise less than the volume of 
output. Indeed, the cost reduction because of larger sales is frequently regarded as 
a proper basis for price reduction when the sales increase is achieved by broadening 
a company’s or industry’s market rather than by inflationary pressure. In this case, 
the industry shares the benefits of larger production with its customers. 
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Price controllers, then, must assume that such benefits of larger volume are 
available during the control period. The question is whether fairness and equity 
require that sellers be conceded a vested right to the full amount of these benefits. 
If not, sound stabilization policy will at least deny price relief until cost increases 
have offset the benefits of larger output. 

This is the choice between adopting or rejecting sales as the basis for earnings 
comparison. If the percentage of sales earned during the base period is accepted as 
the standard of comparison, industry is conceded a vested right to whatever benefits 
are derived from fuller use of its capactity. On the other hand, if the standard of 
comparison is some financial measure of capacity itself, industry will be entitled to 
a higher price only when increases in the price of cost factors have absorbed more 
than the benefit from fuller use of capacity. 

The question of fairness and equity here involved cannot be decided without refer- 
ence to the cause of the increase in business volume. Of course, the increase might 
have occurred as a result of normal economic developments. In fact, however, condi- 
tions of the emergency price control period are certain to be those of war or some 
similar national emergency. That emergency itself is bound to be the predominant, 
if not the sole, cause of the high level of business activity. With price control estab- 
lished to spread the burdens of the emergency, it certainly should not concede a 
vested right of industry to benefits occurring solely or predominantly because of the 
emergency. With sales rising faster than capital investment, the use of sales as the 
basis of earnings comparison would result not only in more rapid price increases— 
but in increases incompatible with the purposes of price control. 

This becomes even clearer when attention is focused on the differential results 
for specific industries. While industry in general is bound to experience a greater 
increase in sales than in capital investment, the experience will not be the same 
for every specific industry. If earnings are related to sales, the greatest benefits will 
go to those industries whose sales volume has been most increased by the emergency 
—notably the suppliers of war matériel and related industrial equipment. This 
clearly would not be in keeping with the purposes of price control. The unfairness 
would appear to be particularly great when shortage of materials or labor required 
that some industries be held below full productive capacity in the face of demand 
for capacity output. This simply points up the basic reason why the ratio of profits 
to sales is an unsuitable method of earnings comparison. 

B. Total Capital or Net Worth? 


Once the ratio of profits to sales has been rejected as the basis of comparison in 
favor of some ratio of profits to invested capital, the question arises how invested 
capital should be defined. The narrowest possible definition is “net worth”—the 
total of all accounts which represent the equity of the owners. The broadest 
possible definition would include all funds working in the business—ownership 
equity and all indebtedness alike. A more popular suggestion has been to include 
ownership plus funded indebtedness, but to exclude short-term indebtedness. The 
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most important distinction, however, is between a definition confined to ownership 
equity and one that would also include debt, whether all kinds of debt or funded 
debt only. 

The choice between the broad and narrow definitions presents a problem quite 
similar to that of choosing between relating profits to sales and relating them to 
invested capital. The nature of an emergency period makes it virtually certain that 
the increase in total capital will be larger than the increase in net worth. With 
business activity at a higher level, more working capital is required and that need 
is more likely to be met by borrowing short-term funds than by increasing equity, 
especially when the need has arisen relatively recently and appears to be temporary. 
There is less certainty that the proportion of funded debt to total capital will also 
be increased. It is likely, however, that in those industries whose output rises the 
most because of the emergency, new capital needs will in substantial measure be met 
with some form of government assistance, which frequently increases funded in- 
debtedness. 

Consequently, it might be said that the proportional increase from the base 
period to the time of price relief will be greatest in total capital employed and least 
in net worth, with the combination of net worth and funded debt in between. Price 
increases, therefore, will be largest if the historic relationship of profits to total 
funds is used as the basis of comparison; they will be smallest if net worth is used; 
and the use of net worth plus funded debt should lead to an intermediate result. 
It being the purpose of price control to minimize price increases, the use of net 
worth is clearly indicated. This conclusion, however, could not stand unless also 
consistent with considerations of fairness and equity. 

In order to test their fairness, we must analyze the economic significance of the 
different methods of comparing earnings. Over a long period of good years and 
bad ones combined, equity capital generally receives a higher average return than 
loan money. In years of low business activity, equity capital, receiving only a resid- 
ual share, may obtain only a small return, or even suffer a loss. Its compensation 
is all the higher in years of high activity, when total profits leave a much larger 
residual after the payment of fixed charges. Therefore, the mere fact that the 
emergency period yields a high return to equity capital is not of itself objectionable. 

A somewhat different light is thrown on the problem, however, by the fact that 
the high level of business activity characteristic of the price control period is solely 
or predominantly the result of an emergency. The special benefit reaped from the 
employment of additional loan capital thus is a result of the emergency itself. Price 
control, set up to assure fairness in sharing the burden of the emergency, conse- 
quently should regard the benefits resulting from employment of additional loan 
capital as funds available for cost absorption. 

Using net worth in earnings standard administration does not imply price reduc- 
tions when the rate of return exceeds that of the base period, as it usually does for a 
significant period of time before cost increases absorb the additional profits resulting 
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from increased activity. During this period the owners of industry enjoy the bene- 
fits resulting from operation with borrowed money. It is only after cost increases 
have absorbed these benefits that the question arises whether prices should be raised 
to allow industry its base period rate of return on all capital employed or on net 
worth only. Thus, the same reasons which indicated the use of invested capital 
rather than sales as the basis for earnings comparison, also stand in favor of using 
net worth only rather than including any indebtedness. 

Similarly, fairness and equity as between different industries point to the same 
answer. The inclusion of indebtedness would be most favorable to those whose 
ratio of indebtedness had risen the most from the base period to the time of price 
relief. It would be reciprocally unfavorable to those industries who had placed greater 
emphasis on equity financing during the same time. The industries most likely to 
have used a greater proportion of borrowed money are those whose output is most 
in demand because of the emergency. For reasons previously discussed, it would 
not be appropriate for price control to favor these industries in the name of fairness 
and equity. (It may have to raise their prices beyond the level indicated by fairness 
and equity where stimulation of essential supplies is involved; but this is another 
matter.) 

Thus, as a matter of general principle, the rate of return on net worth emerges 
as the best method for the comparison of current earnings with those of the base 
period. This is valid only as a matter of general principle—because one reservation 
must be made. The circumstances of an emergency period, and the changes in 
economic conditions since the base period, are likely to be those assumed in the 
analysis above. They were actually so in the OPA and OPS experience. But it can 
perhaps not be taken for granted that they will always be the same. Consequently, 
during each price control period, it is necessary to examine how the capital structure 
of industry in general has changed since the base period. 


C. Adjustment for Price Increase? 


Apart from the base to which earnings are related, critics of the earnings standard 
have suggested that it is unfair to imply a constant value of the dollar. The argu- 
ment has taken several forms. It was, for instance, expressed by a representative of 
the steel industry as follows:° 


It is my considered recommendation that the earnings standard . . . should be amended 
. . . to give effect not only to the increase in invested capital of the industry but also to 
the need for more dollars of income to accomplish the same results as a smaller number 
of dollars would have accomplished in the years of the base period. In other words, a 
cost-of-living increase provision should be adopted for the use of industry as well as for 
the use of labor. ... It is my thought that, because of the depreciation in the value of 
the dollar, and in order to establish equitable earnings standards, the dollar earnings for 
the 3 years selected from the 1946-49 period should be adjusted by the increase in the 
wholesale-price index up to the present time. 


* Letter from Ben Moreell, President of the Jones and Laughlin Steel Corporation, to Roger L. 
Putnam, Administrator, Economic Stabilization Agency, Mar. 15, 1952. 
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A closely related point was also made by the same industry and by others who 
have emphasized that both capital accounts and depreciation charges are based on 
bookkeeping entries made throughout the life of a corporation, many of them in 
dollars of much greater purchasing power. Because of the effect on depreciation 
charges, costs are understated and profits overstated; also, net worth is understated 
and, therefore, current profits appear to yield a higher return than they actually do. 
Since all these points in effect call for adjustment of base period profits to reflect 
price increases, they are here dealt with together. 

At first glance, considerable validity may attach to the notion that it is unfair 
to allow, say, only one dollar of 1952 value as an offset to a dollar paid out for 
equipment in 1930 when much more could be bought for that dollar. Economists 
and accountants, however, overwhelmingly reached the conclusion that depreciation 
should be applied to original cost. We need not here discuss the reasons for that 
view since in fact the issue is largely irrelevant to the administration of the Industry 
Earnings Standard. The standard is concerned only with comparisons between the 
base period and the time of relief application. Whatever the change in the 
value of the dollar in all the years prior to the base period, the consequences will 
already have been reflected in the base period rate of return, and it is that rate 
which is used as a standard of comparison. Any price increase that occurred prior 
to the base period, therefore, is without relevance to our problem, and so is its 
reflection—or lack of reflection—in capital accounts and depreciation charges. 

The real issue, therefore, is whether attention should be paid to price increases 
that have occurred between the base period and the time of relief. It may be held 
that, apart from all other factors, price increases normally result in a corresponding 
increase in profits and that this aspect of normalcy cannot be eliminated under 
price control without imposing unfairness and inequity. That is the gist of the 
demand for reflection of price increases in earnings comparisons. The argument, 
however, does not seem ir. accord with the role of profits in our economy. They 
are affected by numerous factors, all of which are interrelated. It is the total effect 
of all these factors that is reflected in profit changes and the effect of price increases 
cannot be isolated any more than any other determinant of profits. The concept of 
a cost-of-living increase simply is not applicable to profits. 

Moreover, the price increases now in question are those between a presumably 
recent base period and the emergency period requiring price control. It is very 
likely, and it was true for OPS, that these price increases are almost entirely due 
to the emergency itself. It does not seem appropriate for price control to assure to 
industry higher profits flowing from circumstances of the emergency itself. The 
reasoning which led to the rejection of sales as a basis for comparing profits is again 
pertinent here, for the assurance of profits equal to a historic percentage of sales 
would be very similar to the allowance of an adjustment for price increases, in fact, 
it would be the same if it could be assumed that the increase in the particular in- 
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dustry’s cost factor prices was a proper reflection of the increase in the general price 
level. 

Thus, it must be concluded that no adjustment for pricing increases can properly 
be made in the profit comparisons of earnings standards administration. The basic 
concept of price stabilization would be violated if price increases were granted 
for the mere purpose of increasing profits to a level taking account of previous in- 
creases in prices. In this fashion, the spiralling character of uncontrolled inflation 
would be merely duplicated rather than controlled. 


D. Taxes and Accelerated Amortization 

Another criticism against the method of earnings comparison in Industry Earn- 
ings Standard proceedings was that it dealt with earnings after taxes and dis- 
regarded accelerated amortization permitted for tax purposes on the basis of special 
certificates issued during both World War II and the Korean period. 

The answer to the argument concerning taxes need not elaborate on the follow- 
ing statement made on this subject by Price Stabilization Director Ellis Arnall in 
his testimony before the Senate Committee on Labor and Public Welfare on April 
16, 1952: 


I should perhaps digress a moment to consider one objection which the industry had 
made to our Earnings Standard and its application to steel. I am referring to the fact 
that the standard is based on profits before, rather than after, income and excess profits 
taxes. I want to say most emphatically that profits after taxes cannot be used as a basis 
for price control policy. 

Congress, in enacting tax legislation, expresses its judgment as to the manner in which 
the tax burden should be allocated. The tax increases which have been required during 
this period of emergency similarly reflect the judgment of Congress as to how the added 
burden of defense costs should be distributed. If the contention of the steel companies 
were accepted, it would mean that OPS, was, in effect, altering this Congressional de- 
cision by permitting certain industries or certain groups of the population to shift their 
just share of the tax burden to those less able to support it. 

By the same token, simple justice would require that personal taxes should be in- 
cluded in measuring changes in living costs and that workers would therefore be entitled 
to correspondingly larger cost-of-living adjustments in their pay. Similarly, taxes would 
have to be included as an element in farmers’ costs and parity levels would have to be 
raised accordingly. 

If each group in the economy should thus attempt to avoid its share of the burden 
of mobilization, by shifting that burden to someone else, the only result would be to 
generate a new inflationary spiral. The economic burden of mobilization will not dis- 
appear merely because each group tries to shift it to another. The new result could only 
be to shift, through further inflation, the entire burden of the defense program onto those 
individuals and industries who, because of their weaker economic position, were unable to 
“pass the buck” farther along the line. Since it is these groups in the population which 
are already suffering most from the inflation which has occurred, the burden on them 
would soon become intolerable. 

In view of these considerations, it is the position of the Office of Price Stabilization 
that the tax burden should rest where Congress imposed it, and that the agency should 
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take no steps which would have the effect of shifting this burden to those less able to 


support it. 


The amortization certificates present a somewhat different problem which must 
be analyzed in the light of the purpose and operation of this scheme. 

The amortization certificate scheme was designed to facilitate the construction 
and financing of new plants by private industry. Under these certificates the In- 
ternal Revenue Bureau permits depreciation deductions from taxable profits in 
amounts sufficient to write off the new plants within a few years, whereas the 
Revenue Code would otherwise require that these deductions be spread over the 
prospective life of the facilities. Thus, the certificates do not change either the total 
amount of depreciation or the total amount of taxable profits. But they reduce 
taxable profits during the immediate future and raise them in later years. This shift 
of taxable profits reduces taxes to the extent to which tax rates during the more 
distant years may be lowered, and a future lowering of corporation tax rates had 
been expected ever since their high emergency level (including the Excess Profits 
Tax) was put into effect. 

This prospective tax benefit granted by issuance of amortization certificates could 
have in no way been affected by price control action, unless ceiling prices had been 
set so low that taxable profits before accelerated depreciation were less than these 
charges, which was virtually impossible under the Industry Earnings Standard. (If 
it had occurred in the case of a highly exceptional company, it might perhaps have 
been regarded as basis for individual hardship relief.) 

Of course, entirely apart from tax considerations, it is more convenient for a 
company to deduct higher depreciation charges when profits are high, and they 
would have been raised by an increase in ceiling prices. But increasing depreciation 
for other than tax purposes is always within the discretion of a company and has 
nothing to do with the amortization certificates. Some companies make larger de- 
preciation charges than the tax law permits and let the Internal Revenue Bureau tax 
these charges as profit. However sound such procedure may be, it does not make 
such additional depreciation charges part of normal cost for price control purposes. 
The amortization certificates did not change this in any way but merely conveyed 
a tax privilege. To treat these extra charges as normal cost for price control pur- 


poses would h= no more justified than to treat as cost any discretionary increases in 
depreciation «..rges. It hardly need be emphasized that so liberal a cost-determina- 
tion policy could not be reconciled with price control. 





FIELD ADMINISTRATION IN OPSt 


ANNE P. Fiory* 


For the average price regulation issued by OPS, the progress of administration 
after issuance may be described through five phases: public (including trade) rela- 
tions; processing of individual actions; ascertaining defects and making corrections 
through amendments; evaluating compliance; and identifying and punishing in- 
dividual violators. These phases were not necessarily followed in strict sequence, 
and many of them went on simultaneously. But they were interrelated, and the skill 
of a regional director and his staff in directing the energies of the field force toward 
each of these phases, as conditions required, determined the success or failure of a 
well-rounded regulatory program. In viewing the administrative problem from this 
angle, it becomes clear that, apart from work entailed in developing area price 
regulations, and in processing some types of individual price actions, activities of the 
field were devoted to securing compliance with the regulations or to developing a 
favorable climate for compliance. 

All of the activity phases in the field were cooperative ventures. A particular 
“component”—#.e., a major field organizational unit, counterpart to an office, such 
as Price Operations, Enforcement, or Office of the Chief Counsel, at the national 
level—might play a dominant role or a supporting role, depending on the nature 
of the compliance problem in the area under the jurisdiction of the office. With 
respect to some regulations, a given field office would have no interest at all. In- 
terest would be most acute where there was full responsibility for issuing pricing 
orders, either area or individual, or for processing some type of price action. In- 
tensity of interest ranged between these points, depending on the type of regulation, 
the number of establishments affected, availability within the office of specialized 
knowledge on the regulated commodity, economic pressures, attitudes of the in- 
dustry, and sheer ingenuity of the people in the office in treating the problems which 
arose. 


I 


Pustic RELATIONS 


The public relations job in OPS was many sided. It did not stop with the 
mere dispatch of a press release announcing the issuance of a new regulation or 
amendment. It involved getting information to the person to be regulated, answer- 


t This article is adapted from a longer study, entitled Field Administration of Price Stabilization, pub- 
lished in June, 1953, in the series of OPS History Monographs by the Office of Price Stabilization. The 
opinions expressed herein are the author’s and do not necessarily reflect those of any past or present 
Government agency. 

* A.B., Longwood College, Farmville, Va.; A.M. in Political Science, Duke University. Formerly 
employed in the field establishment and the departmental service of OPA, in both program and man- 
agement capacities. Former Chief of the Program and Reports Branch, Office of Price Operations, OPS. 
Currently employed by the Post Office Department as a consultant on salary administration. 
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ing his inquiries or requests for interpretation, avoiding unnecessary delay in 
processing his request for adjustment, conditioning his attitude toward voluntary 
compliance, and providing assurance that he would not be put to a disadvantage by 
the noncompliance of his competitor or supplier. It involved courteous treatment 
when he visited the office or was visited at his place of business by a price specialist, 
accountant or investigator. And it further involved his confidence that price con- 
trol was being administered with competence and evenhandedness. Hardest of all 
was the task of convincing him that price control was an emergency measure 
undertaken in the public and, therefore, in his best interest. 

It is rather difficult to say where the main burden fell. Generally, it was as- 
assumed that the director of the office and his information officer carried the main 
share for general dissemination of news about regulations and office activities. Price 
specialists, presumably, were hired to deal with businessmen, to talk their language 
in explaining regulations, and to identify weaknesses in the regulations or other 
impediments to trade acceptance and cooperation. But public relations problems 
were broader than any demarcation laid down in a prescription of functions. While 
it is impossible to describe all facets, some of the more important problems and 
devices for dealing with them are discussed below. 

A. Distribution of Regulations and Other Materials 

OPS from the beginning assumed responsibility for getting copies of regulations to 
affected business establishments. The mechanics for doing this were, of course, non- 
existent at the time GCPR (General Ceiling Price Regulation, 16 Fep. Rec. 808 (1951) ) 
was issued, and in order to get as widespread distribution as possible of the initial 
printing of over 2,900,000 copies, the aid of chambers of commerce, banks, local trade 
associations, and volunteer groups was solicited wherever possible. As a matter of 
fact, OPS depended on this kind of makeshift distribution for several months during 
which many of the regulations affecting the largest segments of the business popula- 
tion were issued. With the issuance of CPR 22 (Manufacturers’ General Ceiling Price 
Regulation, 16 Fep. Rec. 3562 (1951)), OPS used direct mail against an established 
list for perhaps the first time. Several regional offices, particularly those with former 
“OPA’ers” in administrative positions, began developing direct mail lists as one 
prerequisite for a planned program of distribution. Direct mail as the prime 
method of distribution was adopted by OPS in the spring of 1951, when field offices 
were instructed to begin preparation of lists covering wholesalers and retailers coded 
as to principal type of business. All likely sources were used—tax lists, local license 
lists, telephone books, and state and city directories and, of course, reports and filings 
submitted to OPS. The agency was handicapped in this project since no general 
business registration was undertaken, but the lists were subject to constant revision 
and toward the end of the program they probably comprised a valuable compilation. 

The problem of distribution was further complicated by the issuance, not always 
simultaneously, of public forms and trade guides or bulletins to accompany the 
regulation. When these supporting documents were released separately, the dis- 
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tribution process had to be duplicated, and the agency had to bear the disgruntled 
complaints of businessmen, clamoring for necessary public forms. The best syn- 
chronization of releases was achieved with respect to CPR g3 (Construction Services, 
16 Feo. Rec. 11592 (1951)); CPR 134 (Restaurants, 17 Fep. Rec. 2750 (1952)); 
Amendment 8 to CPR 134 (17 Fep. Rec. 11597 (1952) ); and Amendment 4 to CPR 
34 (Services, 17 Fep. Rec. 9602 (1952)). Each of these involved multiple docu- 
ments. Release of CPR 83 (New Passenger Cars, 16 Fep. Rec. 10594 (1951)) and 
of CPR 161 (New Consumer Durable Goods, 17 Fep. Rec. 6842 (1952)) without 
the public forms, which followed weeks after the issuance of the regulation, were 
the most aggravated cases of bad timing. Needless to say, the field was merciless 
in its constant and justifiable criticism of the failure of the national office to estab- 
lish and enforce better procedures for insuring simultaneous release of a regulation 
and all necessary supporting materials. 
B. Meeting the Trade 


A major impediment to the development of an effective trade relations program 
in OPS was the lack of sufficient staff to take full advantage of the opportunities 
presented early in the program when many important regulations were issued. As 
of the end of April 1951, the total price staff in the field numbered 1,078; of these, 
only 733 were in district offices. One month later, the numbers had been increased 
to a total of 1,745 with 1,276 in the district offices. By October, the total price 
staff numbered 3,190, of whom 2,573 were in district offices. Thus, the field met 
its peak trade relations load when the district offices were less than half-staffed. 
This was a fact which probably had considerable bearing on trade attitudes toward 
OPS and its regulations. Through a series of deadline extensions, the agency 
confessed to its inadequacy, both to deal with reports that business establishments 
were required to file and to carry the story of regulatory requirements to the trade. 

One of the most tangible evidences of compliance among retail establishments 
was the amount of response to base period filing requirements. If the response 
was great before the effective date of a regulation, the main emphasis in subsequent 
dealings with the trade was on adherence to pricing rules. If response was slow, then 
the price agency was confronted with a compliance situation that was very hard to 
handle, for the nonfiler presented a prima facie case of non-compliance, even before 
it was determined whether his prices were, in fact, at or below his ceilings. In 
some instances, as under CPR 7, preparation and filing of a base period chart was 
required before any prices could be legally charged. A big question arose, then, as 
to when persuasion was appropriate and when recourse should be had to enforce- 
ment. OPS had to face this question, with respect to most retail regulations, in the 
summer of 1951, at a time when it was, unfortunately, operating under a temporary 
extension. In general, it may be said that there was only one practical answer: 
the volume of non-filers made case-by-case enforcement out of the question; price 
specialists and other field personnel had to use all available means to obtain initial 
compliance, and the willful violators were left to Enforcement. 
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Many regions seem to have hit upon the price clinic as a compliance device, 
at about the same time. In the Boston Region, clinics were organized around July 
1, 1951 and they continued to the end of the year. Some of the districts in the 
Atlanta Region found their Mayor’s Committees helpful in setting up and organizing 
trade meetings or clinics. In the Dallas Region, the trade relations program was 
organized around trade clinics, trade meetings, group appearances, and informal 
trade contacts. For that region, the price clinic activity was described as, “One 
or more Price Specialists stationed at designated points on regularly scheduled dates 
for the purpose of consulting with representatives of trade and industry and assist- 
ing them in their problems.”! Each clinic was carefully scheduled and manned, 
and regular reports on activity were required. In the Cleveland Region, there 
was the Toledo Plan, and in the Denver Region, the Salt Lake City Plan, both de- 
voted to systematic contact. Variations of these plans, some well organized and 
continuous, some more or less sporadic, could be found in practically every region 
or district. Concrete evidence of the success of organized approach may be found 
in the record of the Toledo Office :* 


The Clinic Plan has had direct effects upon the Enforcement Program in the Toledo 
District. Prior to the concentrated efforts of the Price Operations Branch to secure filings 
under CPR 34, very little success had been experienced by the Enforcement Branch in 
their investigations of non-filers under CPR 34. Those investigations which were under- 
taken usually resulted in the seller being informed of the filing requirement, obtaining the 
filing, and the dismissal of the investigation, since in most cases no violations were dis- 
closed other than the failure to file. After the Price Operations Branch had invited some 
1,500 non-filers to attend Clinics, and upon the attendance of more than 50 per cent of 
those invited, filings were received at a very high rate. Of the original 1,500 cases, it 
was necessary to refer only 40 to the Enforcement Branch for investigation because of 
non-filing. Similariy, under CPR 83, it was necessary to refer only seven cases to En- 
forcement for reason of failure to execute the required Form 98. 


There was, of course, virtually no limit to the amount of effort and staff time 
that could be put into programs which required continuous contact in order to 
acquaint businessmen with the many requirements of regulations. Price and En- 
forcement, as well as Legal and Public Information, had an interest and a stake in 
such programs. Too often in OPS these interests were not identified. Enforce- 
ment people were apt to feel that Price had, despite its trade relations activity, left 
a vacuum which could be filled only by intensive investigative work, undertaken 
primarily to prevent violations and secure voluntary compliance and only secondarily 
to obtain conviction. Price people were apt to feel that Enforcement was too 
zealous in hunting out the unwary, and not zealous enough in dealing with the real 
villains. 


Regional Price Instruction No. 4-25, Rev. 2, Dec. 30, 1952, issued by the Dallas Regional Price 
Executive. 

* ToLtepo CLinic PLAN oF TRADE ASSISTANCE PROGRAM, CLEVELAND ReGionaL Orricre (undated, 
but probably issued in the spring of 1952). This document is complete with procedures and exhibits. 
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II 
INTERPRETATIONS 

The question as to what was an interpretation derived its importance from the 
fact that a businessman sending an inquiry into the agency could receive an answer 
from any of several places, depending entirely on the nature of the inquiry. If 
he wef aware of the procedural requirements of the agency, he might specifically 
request an official interpretation, so that he would have a reply from the Chief 
Counsel, or one of his numerous designees in the national office or in the field.® 
But more likely, he would simply state his problem and leave it to the agency to 
determine whether the answer required “an authoritative statement of the meaning 
of a regulation, order or allocation . . . as applied to a specific set of facts.”* Since 
most of the incoming mail of the agency was distributed according to the com- 
modity involved, letters landed initially on the desks of price specialists. This was 
the problem, as seen by one Regional Director: 


. . the placing of the business analyst as the recognized representative of the agency 
with the business community presented many difficulties, in that the line between present- 
ing explanations to businessmen and making authoritative interpretations is exceedingly 
fine. Those analysts recruited from responsible business positions were used to working 
with attorneys and recognized the necessity of consulting with and being closely guided 
by legal advice. The difficulties arose with those analysts who had little business experi- 
ence and were resentful of the attorney’s authority and were loath to consult with him. 


The problem also worked in reverse. It was suggested by field spokesmen that 
interpretations could have been improved through consultation, in advance of 
issuance, with price specialists familiar with an industry and with its peculiar trade 
practices and terms. This approach was recognized in the first procedure issued 
by the agency on interpretations, but was abandoned, for reasons unknown, in later 
revisions. 

Delays encountered in the issuance of interpretations, a constant administrative 
worry, arose from three causes: (1) workload; (2) referral to the national office 
because of limitations on delegations; (3) inexperience of field counsel, particularly 
district counsel. 

Workloads of attorneys varied from region to region, not altogether in proportion 
to measurable items coming into the office in the form of letters, interviews, and 
requests for price action. An additional factor was the internal procedure followed 
by the particular field office with respect to the utilization of attorney personnel. 
Those offices, as in the New York Region, for example, where there was a tendency 
to use attorneys extensively as a check and balance on all trade relations and price 
action work, offered a contrast to offices like those in the Dallas Region where at- 


* Price Procedural Regulation 1, 16 Fev. Rec. 4974 (1951). This document made it clear that 
anything signed by anybody other than the Chief Counsel or his designee was not an official interpre- 
tation. 

“Definition of an official interpretation as given in Interpretations: Authority and Procedures for 
Issuance, OPS Manuat, Pt. 5, c. 4. 

* Letter, E. R. Thissen, Acting Regional Director, to Joseph H. Freehill, Mar. 13, 1953- 
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torneys were consulted only when their advice was felt to be needed. Ratio of staff 
in the Counsel’s office to Price personnel ranged all the way from 1 to 44% in New 
York to 1 to 7 in Kansas City and San Francisco. 

Regional and district counsel were given authority, initially, to issue interpreta- 
tions on problems within the spirit and scope of precedents established by the na- 
tional office, on new or novel problems involving purely local situations, and in other 
cases of extreme urgency after telephonic clearance with the national office. These 
instructions, which were published in the OPS Manual, imposed seemingly severe 
limitations upon the authority of regional and district counsel to issue official inter- 
pretations without prior clearance with the national office. These restrictions ap- 
peared reasonable and necessary in the early days of OPS, when the field office legal 
staffs were not fully recruited or trained. As time went on, however, these precise 
instructions were not literally followed by the regional and district counsel, who 
instead adopted a common sense approach in determining when they could safely 
issue an official interpretation without prior national office clearance, even in the 
absence of a national office precedent. The liberalness with which the regional and 
district counsel construed these instructions, of course, varied according to the 
temperament of the field office personnel involved. In June 1952, the Chief Counsel 
bowed to growing pressure from field offices and issued new instructions actually 
putting in writing the more liberal procedure which many regional and district 
counsel had been following for some time. 

In spite of all efforts to expedite national office release, delays were not infre- 
quent. For example, the Minneapolis Regional Price Executive, directing his com- 
ments to the Industrial Materials and Manufactured Goods Division, stated in a 
progress report (period ending March 27, 1952): 


Unfavorable comment is still being directed to this office because of the long period of 
time necessary in getting interpretations from the national office in answer to our re- 
gional inquiries of questions originating at the district level. It is still found that many 
of these interpretations are received after a waiting period of from one to three months 
which puts the supervisory office in a very embarrassing position. We suggest this be 
given some consideration. 


In an effort to meet the complaints made from the field about national office 
delay in answering field requests for interpretations, the Chief Counsel set up an 
elaborate control system for regional counsel interpretative inquiries in the Field 
Operations Division of the Office of Chief Counsel. However, in spite of periodic 
exhortations from the Chief Counsel to his staff in the national office, the plan never 
achieved the results desired. The basic problem was that as long as the agency 
was operating on a completely active basis, the commodity division attorneys in the 
national office were swamped with competing priority demands which included the 
preparation of new regulations and amendments, processing of adjustments and 
other individual price actions, and other functions, all of which were marked 
“urgent.” A really substantial improvement in the expeditious handling of regional 
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counsel interpretative inquires was achieved only in the later stages of the agency 
when active controls were reduced to an extent which gave commodity division 
counsel more time to devote to interpretative problems alone. 

Inexperience was primarily exhibited in requests for pre-audits, which some 
regions attempted to forestall through extensive circulation of locally issued interpre- 
tations. One region considered reluctance on the part of counsel as the prime cause 
for delay :® 
The function of interpreting regulations, while well-conceived, was not always well 
carried out in practice. Some, but not all, of the District Counsel were somewhat timid 
about exercising the discretion entrusted to them. On occasion, when questions came 
up regarding interpretations, so much time was lost in getting the right answer that the 
need for the answer had passed by the time the decision was made. 


It was recognized in the national office that it was of the utmost importance that 
interpretative positions taken by the national office should be made known quickly 
in some usable form to all field offices. A program to this end was inaugurated on 
a small and informal scale with the issuance of the National Interpretation Series 
in the summer of 1951. This program, which was operated by the Coordination of 
Interpretations Division, involved the periodic release in mimeographed form of 
digests of important interpretations issued in the national office. Early in 1952 the 
program was expanded and placed on a much more professional scale with the 
publication in the OPS Looseleaf Service, following each Ceiling Price Regulation, 
of the useful and important interpretations issued under that regulation. If such 
a publication program had been inaugurated in the early days of OPS and operated 
on a larger scale, it would have been of inestimable value to attorneys in the field 
offices in connection with their interpretative functions. However, as in the case 
of many other OPS problems, the pressures of impossible workloads and inadequate 
personnel prevented the publication program from reaching the scale which would 
have been most helpful until the later stages of the agency, when it no longer had 
any substantial value except for historical purposes. 


lll 
Processinc INpivipuat Price Actions 

Most of the directed effort of the field fell in the area of processing price actions. 
Direction was both general, by way of organizational arrangement, functional assign- 
ments, and procedural definition, and specific through delegations of authority, 
operating instructions for particular price action provisions, and field contact of 
commodity divisions in the national office. 

It is rather difficult to isolate general operating problems arising in connection 
with this aspect of field work. The difficulties about which field offices complained 
were so varied as to prompt the conclusion, by and large, that either they sprang 
from individual personnel situations in field offices, or they were concomitants of 
faulty treatment by the national office of particular regulatory problems. A corollary 


* Letter, M. A. Brooks to Joseph H. Frechill, Mar. 18, 1953. 
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of this conclusion is that the national office probably met its general responsibilities 
in this area with a reasonable degree of success. 
A. Price Filings‘ 

During the course of iis operations, OPS processed over 3,000,000 separate price 
reports submitted under the filing requirements of its various regulations. Most 
of these reports were in the nature of base period filings, and over nine-tenths of 
them were filed with district offices. The chart below will show the trend of work- 
load from this source. 

Nearly two-thirds of the total number received were filed with OPS within its 
first six months of operation, The overwhelming impact of this volume at a time 
when field offices were being organized and staffed probably accounted for the 
carelessness in handling this particular type of price action which prevailed through- 
out the first year. 

While instructions differed from regulation to regulation, there was generally 
the requirement that each report should be reviewed for completeness and accuracy. 
In addition to the initial problem of getting business establishments, particularly 
small ones, to file, there was the problem of securing corrected reports. Some in- 
dication of the magnitude of work involved in following up in this respect is re- 
vealed by the examples given in the following table, which shows the work status 
in this area as of the close of the field program in February, 1953. 

Total Total Initially Not Corrected Outstanding 
Received Reviewed Accepted Acceptable by Filer for Correction 
CPR 7 
(Consumer Goods)... 319,283 308,902 203,275 105,627 89,662 15,965 
CPR 11 
(Restaurants) ........370,154 366,250 286,721 79,529 51,994 27,535 
CPR 34 
(Services) .......... 783,999 748,663 594,590 154,073 120,255 33,818 
CPR 93 
(Construction Services) 39,545 38,910 31,045 7,865 5,328 2,537 
CPR 134 
(Restaurants) 350,558 343,705 288,922 54,783 31,047 23,736 
GCPR 
(Parity Adjustments) . .24,763 23,177 19,496 3,681 2,414 1,267 
Miscellaneous ........956,246 952,292 ~— 888,309 63,983 57,342 6,641 
Field Office Total 2,844,548 2,781,899 2,312,358 469,541 358,042 ~—«111,499 





Most of the work on price filings was done by commodity specialists or under 
their direction. Extensive utilization of highly paid commodity specialists on this 
type of work was probably wasteful. The ratio of clerical staff to specialist staff 
should have been more nearly one-for-one than was provided in original stafhing pat- 


* Definition as given in OPS Manuat Pt. 4, c. 2, §6.3, was as follows: 

. a report of a base period or current ceiling price, pricing method, or transaction filed 
with OPS, which constitutes notice to OPS, as required by a regulation, but which does not require 
written approval by OPS, or the expiration of a time limit before effectuation, even though it may 
later be disapproved or revised by letter order, or corrected or amended by the seller. 
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terns or than was probably achieved in most offices. Failure to standardize the tre- 
mendous amount of administrative detail required in handling price filings and in 
establishing and maintaining appropriate records was an operational shortcoming, 
contributing to unevenness and confusion in processing. 

Some of the filing provisions, especially those not pertaining to base period 
reports, entailed processing of a very complicated nature. Most prominent examples 
of this type were the parity adjustments reports filed under GCPR. In order to 
obtain the kind of careful analysis and review required, many field offices assimilated 
these to “docket” actions and passed them through the procedure described below. 


B. Docket Actions 


For purposes of administrative control, OPS required that applications for the 
establishment of prices and applications for price adjustments be assigned individual 
docket numbers and that a full processing record be maintained. Monthly reports 
on receipts and dispositions were required, by type of action and by regulatory pro- 
vision, from all processing offices.* 

It was not until August 1951 that OPS issued a standard procedure for processing 
adjustment actions in field offices. An attempt was made at that time to define 
the responsibilities of the various officers from the several components participating 
in adjustments, as follows: 


. . the commodity specialist shall furnish all relevant data and analysis, the commodity 
branch economist shall assemble all the data and prepare the economic brief, the com- 
modity branch attorney shall examine the economic brief for its legal adequacy, the chief 
economist shall review and approve the brief, the price executive shall examine the file 
for consistency with price policy, the office counsel shall examine the file for legal clearance 
and issue the letter-order, the chief economist shall examine the letter-order to ascertain 
whether it incorporates the substance and purpose of the economic brief, and the director 
shall sign the letter-order for issuance to the applicant. 


By this time, field offices had, in most cases, installed their own procedures and 
had made organizational arrangements to suit these practices. Some offices, for 
example, did not assign economists to commodity branches, while still others had 
placed full responsibility for adjustments on their economic staffs. Reliance on the 
commodity staff for analyzing requests and finding the facts was a decided shift 
from OPA procedure, undertaken by OPS to make sure that the adjustment process 

* Actions were administratively classified by type as follows: 

1. Adjustment—An increase in an established ceiling price or a revision in an established margin 
or ratio, for an individual seller or group of sellers, based on an application filed in accordance with 
and under conditions specified in a regulation and subject to approval, either actual or constructive, on 
the basis of prescribed criteria. 

2. Authorization—A ceiling price or pricing method established by order of OPS in response to an 


application submitted by a seller in accordance with provisions of and under conditions specified in a 
regulation. 


3. Determination with a Time Limit—A determination of a ceiling price or pricing method (not an 
increase or a revision of one already established) filed by a seller with OPS, which may be used after 
a specified tme unless OPS takes written action to modify or disapprove the ceiling price or requests 
additional information. 
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was not wholly dominated by the economist’s views. The shift made necessary a 
complicated clearance process. 

It was found, in actual practice, that few commodity specialists were equipped 
to undertake the detailed analysis required and that they approached conclusions in- 
tuitively from business experience and knowledge of the applicant’s operations rather 
than from meticulous sifting of facts. Most damaging of all, from a public relations 
angle, was the fact that the commodity specialist, carrying as he did a major share 
of the trade relations work of the agency, had little time or patience for processing 
paper. As a consequence, much of the delay in getting out orders occurred at this 
point in the process. When the adjustment procedure was revised in August 1952, 
following organizational changes proposed for the field, responsibilities were assigned 
as follows: 


The Price Actions Branch in each field office will make an analysis of each application 
and prepare an economic brief, setting forth the findings with respect to the application 
and recommending disposition. The attorney assigned to work on the action shall review 
the file to determine whether the proposed action is consistent with the regulation and 
otherwise meets legal standards established for the agency, and he shall draft any orders 
required to dispose of the application. 


With this change, analytical work was concentrated at one point and the clearance 
process was considerably simplified. Commodity specialists, under the final ar- 
rangement, were available, of course, as consultants and advisers on trade practices. 

Delays in processing price actions were of concern to all processing and super- 
visory officials at all times. Monthly reports showed an analysis of pending cases 
by length of time pending, which made it possible for each office to check up period- 
ically on its performance. Some offices instituted weekly checkups on the status of 
pending cases in an effort to move them expeditiously. Thirty days were considered 
a reasonable time for an action to remain in the office. Reports coming in to the 
national office for the months of February, March, and April 1952, showed that field 
offices were completing no more than one-third of the adjustment cases in process 
each month, and that there was a steady accretion in both receipts and backlog. In 
consequence, the Office of Price Operations made a survey to establish reasons for 


rocessing delays and to provide the basis for improving procedures. It was found 
§ I § | 


that the median processing time for all cases was 47 days; individual offices varied 
widely from this point and some cases took over 200 days to process. Major causes 
for delay were found to rank in the order discussed below. 

1. Handling requests for additional information. OPS found that many applica- 
tions for adjustment could not be processed to completion without obtaining some 
additional information or verification from the applicant. Most of this additional 
information was requested by mail, and until it was received from the applicant, the 
case could not be completed. It was found in the survey that requests originated 
at all steps in the process, not just at the point of analysis by the commodity specialist, 
and, in some cases, applicants were being harassed by requests from several sources 
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for different pieces of information. Field offices were cautioned to review applica- 
tions more carefully, so as to make sure that all the information needed would be 
covered by one request. Furthermore, they were authorized to set time limits for 
reply, and to deny applications if information was not received by then, without 
prejudice to the right to reapply. 

2. Shortage of personnel. Field offices indicated that insufficient personnel to 
handle the workload was a reason for delay in 22 per cent of the cases cited. Since 
OPS was undergoing a reduction in force by the time the survey was completed, 
there was no prospect of relief through recruiting. It was suggested that the price 
executive obtain better utilization where possible by reassigning staff from low 
priority areas. Furthermore, the reorganization plan which went to the field at this 
time was designed to make sure that the essential and irreducible work incident to 
processing price actions would be carried on without undue delay and inconvenience 
to the business public. 

3. Delays in delegating, redelegating, or receiving instructions or obtaining clart- 
fications of problems. Despite all the complaints made by field offices, and the un- 
deniable fact that the national office was sometimes slow in making delegations and 
issuing operating instructions, only 7 per cent of the instances of actual delay in 
processing individual cases were attributable to this factor. Regional offices shared 
some of the blame through failure in some instances to make prompt redelegations 
to the district offices. 

4. Preaudit, This was a supervisory and training device which regional offices, 
and the national office to a very limited extent, used to secure uniformity in process- 
ing results. In many instances, this meant an entire duplication of the work done 
by the office of original jurisdiction and a doubling of the processing time. The 
practice, ordered discontinued in August 1952, probably was pursued longer than 
was necessary, assuming proper corrective measures were taken by supervising offices. 

5- Other reasons. The survey indicated that proper procedures were not always 
being followed to insure the timely cooperation of supporting staffs in the office 
of field counsel and in the office of accounting. These presented operating prob- 
lems which required the intervention of the regional director. 

Field offices subsequently demonstrated that, for the usual case, thirty days of 
processing time was not unreasonable. Regional and district directors took a hand 
in streamlining operations and in following the progress of overdue cases. Despite 
the continuation of heavy receipts, until the late fall of 1952, field offices operated 
with minimum backlogs even though staff was severely curtailed after July, 1952. 

OPS field offices processed 41,560 docket actions of all types. While no precise 
measurements of impact were developed, it was generally conceded throughout the 
field that adjustment actions under CPR 34 (Services, 16 Fep. Rec. 4446 (1951)) 
and its supplementary regulations, and under GCPR, SR 39 (Contract Carriers, 16 
Fep. Rec. 7150 (1951)) required more processing time than any other type of action. 
In view of the preponderant number of these actions, it is probable that at least 
one third of the time devoted to price actions was spent on these services problems. 
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C. Exercise of Discretion by Field Offices 

Operating instructions dealing with processing individual price actions were 
generally prepared while a regulation or amendment was in process of clearance or 
shortly thereafter. This meant that actual operating experience, except as might 
be recalled from OPA experience, was not generally available to the drafters of field 
instructions. Problems and their solutions had to be anticipated, and presented in 
such a manner as to serve as guides to methods for handling actual fact situations. 

In the development and clearance of operating instructions, two points of view 
came into conflict in the national office. Commodity division personnel, primarily 
responsible for preparation, tended to feel that explanation of the intent of the 
price «ction provision and general indication of results to be achieved were sufficient. 
Reviewing officials, particularly those on the Adjustment Coordination Committee, 
inclined toward a full exposition of the regulatory provision itself, and specificity 
in standards to be applied so that judgmental factors would be reduced to a mini- 
mum. It is probable that earlier instructions inclined toward the commodity view, 


while the Adjustment Committee, through its review function, caused later modifi- 
cation in approach. Field offices appedr not to be in agreement as to which tech- 
nique offered the better base for field processing. One regional economist wrote, for 


example:® 


Operating instructions with regard to price actions were in the main adequate in almost 
all commodity and services fields, particularly when it is recognized that such operating 
instructions are supposed to represent general guide lines and a framework within which 
field offices are expected to exercise judgment and initiative. 


On the opposite side, a regional director wrote :'° 


Reviewing adjustment standards in both the regulation and the Manual, the primary 
difficulties were that the standards were too frequently stated in too general terms, leaving 
too much leeway for interpretation. To assure proper coordination of processing of cases 
in all regions, these standards should have been specific and most carefully stated to allow 
for no possible interpretation other than the one intended by the writer. Clarification of 
the exact authority of the Manual should have been made to further avoid misinterpre- 
tations in the field. 


An even clearer case of diametrically opposed views is evident in the quotations 
below: 


National Office leadership and instruction was most effective in the services field under 
CPR 34 and the transportation field under SR 39 to GCPR. I also feel that the food 
price division did a very good job in instructing field offices with regard to the retail food 
regulations, but a much less effective job with regard to the two restaurant regulations." 
Generally speaking, the standards provided in the Manual were essential to proper process- 


*Memorandum, Field Contributions to the OPS History Program, Franz Huber, Denver, to Raymond 
C. Erb, Regional Executive, Mar. 10, 1953. 

*° Letter, E. R. Thissen to Joseph H. Frechill, Mar. 13, 1953. 

1 Franz Huber, supra, note 9. 
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ing of price actions, because the regulations did not, and could not, contain in any detail 
the guide for decisions by field offices. In many cases the Manual standards were clear 
and easy to follow. Those related to CPR 11 and CPR 134 [the Restaurant Regulations] 
are an example. In other cases, the standards were not sufficiently clear, and various 
interpretations were made of them. This was especially true of the Manual relating to 
SR 39. The outstanding case of a regulation whose Manual standards created problems 
was CPR 34. When these standards first reached the field they were incomplete, in 
places inconsistent, and in some instances prescribed action that did not appear to us 
to be justified. It required several months to discover all the problems, report them to 
Washington, and get approval of the National Office to proposed solutions. The related 
Manual sections were never revised as they should have been. While some differences 
of philosophy on the part of our processing personnel were bound to be reflected in differ- 
ent approaches and interpretations in the case of many regulations, this situation was 
aggravated in the cases arising under CPR 34.’” 


A view to which most field offices would probably have subscribed is that in- 
structions should be made as specific as possible, but that field offices should be 
given some discretion in dealing with new and unusual problems or where prescribed 
standards result in obvious inequities. The Kansas City Director stated this position, 


as follows :!° 


We realize that the National Office was desirous of achieving uniformity of administration 
as between the different Regions and Districts. It is our view that this is to be achieved, 
not by a requirement that all problems not precisely covered by regulation, Manual in- 
struction, or interpretation, be referred to the National Office for decision, but rather by 
training field office personnel in the agency’s over-all purposes, policies and standards and 
then exercising a close check on measures, such as personnel changes or pre-audit require- 
ments, where necessary. Field offices should be required to make a memorandum report 
of all such problem cases and how they were solved. The National Office should reverse 
particular field office decisions only in extreme cases, but should issue instructions for 
future guidance or even formulate new rules if the problem may be expected to be fairly 
widespread. Any office which habitually abuses its discretion and fails to conform to over- 
all policies in its particular decisions, should be disciplined by requiring pre-audits of de- 
cisions and/or making changes in key personnel. 

Our objection to withholding discretion from field offices is that it simply doesn’t work. 
Field offices that will conform to the rules to the best of their ability, even though they 
may not agree with them, are the offices that are most to be trusted with discretionary 
authority. Those offices that can’t be entrusted with discretionary authority will presume 
to exercise it anyway no matter how precise the rules. The limits to field office discretion 
should, of course, be clearly defined. 


Early instructions on processing adjustments permitted, at least by implication, 
some departure along these lines, from strict application of instructions, but in later 
revisions the latitude given the field price executives was removed. Under the 
organizational arrangement of field offices, there was no way that the field price 
executive could make his judgment prevail. The prerogative was dropped in an 
effort to reduce causes of friction between price people and other clearing officers, 
particularly field counsel. 


** Letter, James G. Lyons, Regional Director, New York, to Joseph H. Freehill, Mar. 12, 1953. 
** Letter, M. A. Brooks to Joseph H. Frechill, March 13, 1953. 
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IV 


ImprovING REGULATIONS 


Every field office was constantly on the watch for problems which were inade- 
quately treated in the regulations or which needed to be corrected through the issu- 
ance of a new regulation or an amendment to an old one. These were brought to 
the attention of the national office through regular reports, requests for interpreta- 
tion, special correspondence, visits of field personnel to the national office, field 
conferences, and enforcement cases. 

Price specialists and field counsel were the sources of most recommendations for 
regulatory changes or improvements. In the case of the price specialist, a normal 
part of his duties consisted of evaluating regulations and presenting his views on 
modification :"* 


Every commodity specialist should keep himself informed of the climate in which the 
regulations pertaining to his specialities are operating. He should be able to identify 
problems encountered by the industry, ascertain causes, assess the general or local nature 
of the price stabilization program. He should measure the effect of existing regulatory 
techniques in terms of the program objectives and recommend improvements to attain 
these objectives. At all times, he should strive to be familiar with the plans for his spe- 
cialty, as communicated through regular program reports from the national office and 
other channels available to him, and he should make a critical evaluation of these plans 
in terms of administrative feasibility, acceptance by the industry and the public in his area, 
and impact on the economic situation in his region or district. He will use both regular 
and special reporting devices to make available to his regional or district price executive 
and to the national office his information and views. 


In carrying out the interpretative functions, counsel was given the following warn- 


15 


ing: 


In interpreting regulations, orders or allocations issued by the Director of OPS relating 
to price controls, it must be borne in mind that an interpretation is not an amendment 
and should neither add to nor detract from the substantive meaning of the regulation. 
Where a particular result is desired but cannot be justified within the framework of the 
regulation, such result must be obtained by amendment. In short, regulations may not be 
amended by interpretation. 


Both of these groups of field officers took their responsibilities seriously, and duti- 
fully and repeatedly called defects to the attention of the national office, frequently 
making complete recommendations for overcoming them. 

Regular narrative progress reports of field offices were normally used to transmit 
recommendations. Field offices quite frequently felt that no action on the part of 
the national office meant that their reports went unread or that their suggestions 
were discarded. This would seem to be an unwarranted conclusion. Wide distri- 
bution was given to the reports, and where particular problems cited seemed to 

4 Price Staff Instruction No. 14, “Activity of Field Price Offices,” May 22, 1951, also Budget Operating 


Plan for Quarter Ending September 30, 1951. 
18OPS Manuat Pt. 5, c. 4. 
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demand an individual response, national office divisions or branches did their best, 
in view of the many pressing problems coming over their desks each day, to advise 
the field correspondent. More frequently, the national office used its own narrative 
report as a means of dealing with problems raised by the field and from other 
sources, 

After continual prodding from the field price office, most commodity divisions 
eventually installed a point-by-point reply to field offices which represented a roundup 
of all problems raised and the views of the national office as to what could be 
achieved. Many of the problems obviously could not be dealt with on the basis 
proposed by field offices. The fact that a suggestion was made by a field office did 
not necessarily clothe it with merit. Field offices were, sometimes, loath to accept 
national office reasons for not acting in a proposed manner, and the consequent 
repetition of such proposals helped to build up a feeling of frustration on the part 
of the field offices and diffidence on the part of the national office. 

Another method of securing field suggestions was through the Regional Small 
Business Representative who submitted periodic reports to the Assistant to the 
Director for Small Business, covering problems faced by these sellers and proposals 
for handling them. Quite often, these reports covered materials already presented 
through other communications. They did, however, serve to focus attention, and 
perhaps to get faster action than through regular operating channels. 

V 
EvaLuaTING CoMPLIANCE 

During the early ESA regime, the Office of Field Operations had specifically 
recommended the establishment of an Office of Program Analysis and Review for 
each regional office which would constantly evaluate the progress of the field in 
reaching program objectives, so that the agency, as a whole, would have a sound 
informational base for measuring the effect of its regulations in achieving stabiliza- 
tion goals. ‘This recommendation came directly out of observations of a deficiency 
in OPS which materially reduced the ability of the central office of that agency to 
deal effectively with major program problems. Without the mechanics for evaluating 
results and taking corrective measures on a national basis, it operated on the prin- 
ciple of the squeaking wheel. As in many other respects, OPS, in copying its pred- 
ecessor, made no improvement over that agency’s methods of securing basic pro- 
gram facts. 

OPS issued regulations in order to carry out its part in the stabilization program. 
It assumed that compliance with its regulations would produce the desired effect. 
It further assumed that the overwhelming majority of sellers'® would comply with 
the regulations. Lastly, it assumed that price movements and other indexes to 
economic stability reflected in some measure the effect of compliance with its regu- 


6 . ° 
*© The agency used go per cent as a basis for enforcement policy. 
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lations. It concluded, therefore, that its regulations did, in fact, contribute to the 
stabilization program." 

With its faith in its own effort thus established, the agency did not undertake 
an administrative examination of its basic premises. There were many reasons why 
this could not be done by OPS. Among them were (1) preoccupation of top policy 
staff with day-to-day regulatory problems; (2) lack of a general research program 
for the agency; (3) preoccupation of commodity staff in the national office with 
regulatory development; and (4) the identification of responsibility for compliance 
with enforcement effort. 

In short, the agency made little attempt to measure what was actually accom- 
plished through its regulations against what was intended. Here the agency pre- 
sented a vulnerable front to its critics, for it denied itself the opportunity to keep in 
touch with reality and opened the door to charges of ineffectiveness and maladmin- 
istration. These charges served to divert attention from the basic objection to the 
program which many of its critics held, namely, that they were opposed in principle, 
and in practice, to price control. 

The agency probably could have sustained a contention of effectiveness in its 
regulatory program on the ground that the great volume of commodities were 
sold and services were supplied at prices at or below legal ceilings. But this did not 
satisfy requirements for responsible administration. There were notable instances 
of regulations where non-compliance was known to be widespread among the mass 
of sellers, mainly small sellers, subject to them. The enforcement staff, developed 
to deal with the occasional willful violator, could not bring about compliance through 
coercion or appeal to conscience in these aggravated situations. In allowing these 
situations to continue, the agency ran a grave risk of encouraging disrespect for 
governmental authority as well as of discrediting the valuable emergency method 
of dealing with threats to economic stability through direct controls. 

There were two ways open to OPS to deal, through its regulations, with the 
problem of non-compliance. One was to retire from the field.’* The other was to 
modify regulations so that compliance could be more readily secured. The sub- 
stitution of CPR 134 (a regulation for restaurants based on a freeze of menu prices) 


*7 For a good example of this kind of reasoning, see Michael V. DiSalle, “Report to Roger L. Putnam, 

Administrator, Economic Stabilization Agency,” Dec. 9, 1952. He began his report as follows: 
“There seems to be a general unanimity of opinion that today the nation is experiencing a period 
of economic stability. The Joint Committee on Defense Production states in its most recent report: 

‘In the 12 months which have elapsed since the First Annual Report of the Joint Committee on 

Defense Production, the operation of our economy has been quite stable. This stability is re- 

vealed by a close study of commodity prices at the present time as compared to a year ago.’ 
“That this situation might have been achieved without the imposition of direct controls has been 
debated, but we know as a certainty that it has been achieved with the use of direct controls and 
that our production and productive capacity has increased to high levels not long ago deemed 
unattainable.” 

**For OPS, this avenue of retreat was through selective suspension or exemption. The proposed 
small business exemption program is illustrative of a general method by which the problem of non- 
compliance, especially at retail levels where it was pronounced, could have been considerably minimized. 
Soft markets and the competition of larger stores may have reduced the extent of non-compliance with 
ceiling prices, even though non-compliance with formal requirements was admittedly widespread, 
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(17 Fep. Rec. 2750 (1952)) for CPR 11 (a regulation based on the difficult require- 
ment of maintenance of a base period food cost ratio) (16 Fep. Rec. 2391 (1951)) 
was prompted in the main by the problem of the small restauranteur who could 
not comply with the requirements of CPR 11. To a certain extent, the vast number 
of supplementary regulations to the GCPR and to other general regulations were 
prompted by similar considerations. It is probably not too severe an indictment of 
the agency to say that it did not go far enough in either of these directions to reduce 
non-compliance to the minimum consistent with sound administration. Without 
a firm body of facts on these problems, which field offices could have assisted in 
developing, the agency had difficulty both in defending its ground and in establish- 
ing lines for strategic retreat. 


A. Compliance Drives 


Offering no guidance on how to deal with the pervading compliance problem, the 
national office let the field offices develop their own techniques and methods. Field 
offices, after they had exhausted the educational approach as a method of obtain- 
ing voluntary compliance, turned to the compliance drive as the most efficacious 
method available to them. Cooperation of Enforcement was vital to this effort, 
and in most instances was secured. The Boston Office reported its method of con- 


ducting surveys as follows:’® 


. we learned that there was no alternative method as suitable to the purpose as “house 
to house” physical check of compliance. Certainly the method was more expensive than 
the use and evaluation of questionnaires and paper-work surveys, but it had a value 
far above the collection of factual data relative to compliance. The physical presence of 
OPS was made known to innumerable establishments and the mass of regulations “was 
made flesh” by the visitations of our personnel to the place of trade. In this region we 
used compliance teams who at one and the same time spread the gospel and evaluated its 
results. It did much to strengthen good trade relations and to create respect for the law. 
The major stumbling block in the way of obtaining good compliance was the absence of 
a standing operating procedure in this field which should have been issued with the 
publication of each regulation and amendment. It is regrettable that “know-how” in 
these respects had to be developed in the crucibles of day-to-day experience instead of 
being spelled-out by the authors of the regulations. 


A variation of this technique was used in Philadelphia:?° 


... the most effective Complaince Program we had in operation was one which we used 
on Food, Restaurant and Service establishments. This involved sending a task force into 
a selected area to make a cross-section check. Violators were then given notice to appear 
at a pre-arranged clinic with this task force, at which time they were received in a very 
friendly fashion, the regulations again explained to them and they were again instructed 
as to the necessity of compliance with the regulations in question. Subsequent checkups 
were then made of the very same establishments and those found to be still in violation 
were then referred to the Enforcement Division for action. 


*® Letter, Joseph M. McDonough to Joseph H. Freehill, Mar. 10, 1953. 
?° Letter, Joseph J. McBryan, Regional D.rector, to Joseph H. Freehill, Mar. 12, 1953. 
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Nearly every regional office developed a similar technique, using Price and En- 
forcement staffs or other personnel to the extent that they could be spared from 
regular duties. While a a total statistical picture of this activity is not available, 
some indication of the number of contacts made through compliance drives in which 
Enforcement personnel participated may be obtained from the table below, cover- 
ing this work for the most active period of the agency. 


In Violation Not in Violation 

Number _ Percent Number Percent Total 
December 1951.......... 14,835 26 41,746 74 56,581 
January 1952......... . .18,097 41 25,673 59 43,770 
February ........... .. 17,444 55 14,334 45 31,778 
ET ee ee ee 12,995 42 17,702 58 30,697 
eee . 7,820 31 17,348 69 25,168 
eee eee . . . 13,336 40 20,263 60 35,597 
DRM Basi i Oo rao) a 11508 7,469 39 I1,g00 61 19,369 
Sree . 3,592 29 8,796 ” 12,388 
0 ER er eee 1,283 27 3,505 73 4,788 
ne yc 25 1,430 75 1,903 

VI 


IDENTIFYING AND PUNISHING VIOLATORS 


A staff memorandum issued by Mr. DiSalle in August 1951 called attention to a 
problem which faced every employee in OPS who had official dealings with business- 
men subject to OPS regulations. His memorandum read, in part, as follows: 


My attention has been called to a number of instances in which complaints of or other 
information relating to possible violations have been received by members of the Price 
Division and other OPS personnel but have not been forwarded to Enforcement. In a 
number of instances, also, members of the Price Division have undertaken to dispose of 
violations which have come to their attention, without reference to or consultation with 
Enforcement personnel. 

Your attention is again called to the fact that the Director of Enforcement in the Na- 
tional Office, and within their respective jurisdictions, the District Enforcement Directors 
in the District Offices are charged with exclusive responsibility for the handling of all 
complaints, and conduct of all investigations relating to possible violations and the dis- 
position of all such cases. No one other than an authorized member of the Office of 
Enforcement is empowered to compel the production or inspection of records or to re- 
quire the giving of testimony. And no other than an authorized member of the Office 
of Enforcement is empowered to settle, adjust, waive or otherwise dispose of any kind 
of violation or complaint, regardless of the amount or degree of violation actually or 
apparently involved. Whether a violation is a so-called “minor” or “insignificant” or 
“innocent” or “technical” one is usually a matter of definition which should be resolved 
only by an authorized Enforcement representative; it should be kept in mind that even 
such a violation may be only a symptom of a more general condition of non-compliance 
by the seller which should be inquired into and handled only by Enforcement personnel. 


The fact that it was necessary to issue such a memorandum provides an effective 
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illustration of the difficulties the agency experienced in getting its operating gears 
to mesh. While there was some complaint, especially from price people, that the 
terms were so categorical as to make it impossible for an effective trade relations 
program to be carried on, most employees realized that it presented a sound ap- 
proach to a delicate situation. Furthermore, it provided an opportunity, of which 
most offices took advantage, for all segments of the agency to begin to work more 
closely with each other. 

It is obvious that the purpose of referring these cases to Enforcement was not so 
that treble damage or criminal action would be taken in every case. Rather, it was 
to obtain compliance wherever possible, employing sanctions judiciously where 
they would have the most effect in deterring future violations. This is not to say 
that violations were overlooked or ignored, but Enforcement did not regard itself, 
primarily, as either a collection agent for the United States Treasury or as a sleuth 
for the Department of Justice. Both of these roles were important ones which 
could be assumed when circumstances required, but the more usual aspect of en- 
forcement work was less spectacular. 

The question naturally arises as to how cases came to Enforcement. As dis- 
cussed in the preceding section, compliance surveys, whether conducted by Price 
or Enforcement, produced the majority of cases. Individual complaints by business 
establishments or consumers were another important source. A third source was 
from records of price filings and trade contacts, through clinics, inquiries, and 
interviews. Although the agency never developed general operating procedures 
governing the transfer of information from price records to enforcement records, 
operating instructions on numerous price action provisions required consultation 
with or notification of enforcement when delinquencies appeared. 

For the Enforcement staff, limited as it was in investigative personnel par- 
ticularly, the problem of dealing with retail violations was insurmountable. Since 
the agency did not, as a general rule, establish dollars-and-cents ceilings for re- 
tailers, most ceiling prices had to be determined by the retailers themselves from 
base period records of some kind or current invoices. Adherence to record-keeping 
requirements, therefore, was of great importance to the maintenance of price 
control. For many retailers, particularly the small ones, these requirements not 
only were burdensome but represented refinements in their business practices which 
they were, in many instances, not equipped to carry out, without instruction from 
OPS personnel. The more formidable enforcement sanctions obviously were not 
appropriate for these sellers unless their failure to comply resulted from flagrant 
disregard or defiance of governmental authority. 

The compliance conference was found to be, in general, the most effective means 
for dealing with retail violators. This was the sanction generally used by enforce- 
ment if price clinics or other methods failed to bring about compliance. In OPA 
the compliance conference or hearing was used extensively by the War Price and 
Rationing Boards to bring retailers into compliance. There was no such organiza- 
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tional level in OPS, and in consequence the main burden fell on Enforcement. 

Among the obstacles to speedy enforcement action, especially during the first 
year of OPS, were the limitations on the exercise of sanctions by District Enforce- 
ment Directors. Because of the working relationships between the Office of En- 
forcement and the Department of Justice, the District Enforcement Directors at the 
outset were required to submit all recommendations for litigation to the national 
office for review and referral to the Department of Justice for subsequent action. It 
was not until December 1951 that they were authorized to negotiate compromise 
settlements of government damage claims for overcharges of $1,000 or less, a delega- 
tion which could have been made earlier since this sanction was never limited by 
the agreement with the Department of Justice. This limitation was raised in 
August 1952, to $15,000 or less. Finally, in September 1952, further clarification 
of relations with Justice permitted the delegation of authority to the District Enforce- 
ment Directors to institute, through the United States Attorneys, cases involving 
injunctive actions and all treble damage actions that did not exceed $50,000. 

The problem of recruiting, developing, and training a sufficiently large and 
competent investigative staff to carry on the enforcement work of the agency was 
one which plagued the field from the beginning. Given the compliance situation 
which OPS faced and the attitudes of both business and the public toward the 
stabilization program, the problems of determining need and making most effective 
utilization of staff were made doubly difficult. Workload of the enforcement staff, 
therefore, was not so much related to work to be done as it was to available resources 
with which to undertake it. The investigators were the mainstay of the field en- 
forcement staff, and a usual work measurement for an office was the case load per 
investigator. In June 1952, there were 1,384 investigators out of a total district 
enforcement staff of 2,657, or 52 per cent. While the average case load per in- 
vestigator was 30.6, individual regional averages varied widely from this point, 
ranging from 64.1 in Boston, followed by 51.9 in San Francisco, to 20 in Atlanta and 
18.8 in Seattle. For this same month, the pending case load, as broken down by 
commodity areas, showed Consumer Goods (including Services), 51 per cent; Food 
and Restaurants, 36 per cent; Industrial Materials and Manufactured Goods, 13 per 
cent. 

Even in carrying out the function for which it had prime responsibility, that of 
punishing violators, Enforcement could not operate with the exclusiveness assumed 
in its organizational arrangement. It had to rely on field accountants to make such 
audits as were required in the conduct of its investigations and it had to rely on 
the Office of the Chief Counsel and its field counterparts for interpretations and 
opinions. On the latter problem, the Director of Enforcement instructed his staff, 
as follows :! 

It is vitally important that all Enforcement Legal personnel and that all other En- 
forcement personnel working pursuant to the direction of and under the supervision of 
Enforcement Legal personnel be reminded that the Chief Counsel and his delegates have 


21 Instructional Memorandum No. 85, Aug. 10, 1951. 
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exclusive authority to render official interpretations; and, that all such personnel be ad- 
monished against rendering interpretations, under any circumstances. 


No personnel identified with the Office of Enforcement on the staff of the Wash- 
ington Office, the Regional Office, or the District Office levels shall, in any event or under 
any circumstances, render an interpretation or opinion, oral or written, with or without 
reservations, qualifications, or limitations. There will be no exceptions made to this 
absolute prohibition. 


Vil 


CompLIANCE ACTIONS 


While the actions of the Enforcement staff by no means indicate the wide range 
of field effort toward securing compliance with regulations, the results in this area 
are perhaps the most tangible evidence available of administrative determination to 
make the price regulations effective. 

The direct accomplishments of Enforcement through the exercise of authority to 
negotiate settlement and through the instigation of civil and criminal actions were 
summarized for the agency as follows:*? 


In compromising approximately 4,500 cases, Enforcement recovered more than 
$5,000,000 for the Government. We were responsible for effecting direct restitution to 
overcharged consumers in a total amount of nearly one-half million dollars. We have 
referred to Justice and now have pending in court civil suits through which $12,000,000 
in single damages alone may be recovered. Out of 1,500 civil damage suits filed, we have 
lost only 17. We caused 2,000 injunctive and 200 criminal cases to be filed. Through 
these actions and other forms of Enforcement activity, we have undoubtedly saved the 
consuming public many millions of dollars and have protected the government, as a 
purchaser, from uncounted price increases in connection with defense production ex- 
penditures. 


7? Memorandum, Enforcement, Harry ‘N. Stein to Joseph H. Freehill, June 11, 1953. 














OPS AND THE PROBLEM OF SMALL BUSINESS? 


Jesse Ropison* 








INTRODUCTION 





The imposition of price controls inevitably lays burdens on all business, large 
as well as small. That is a part of the cost of combating inflation. But small 
business argues that it has special problems not faced by big business; its difficulties 
are intensified under price controls; it is less able to bear up under these burdens; 
and, unless special precautions are taken, the injury done to the basic small business 
economy may more than oifset the advantages deriving from the control program. 

There is a further argument, supported by ample evidence, that if price control 
techniques are not keyed to typical small business practices, general compliance 
from small business cannot be expected. Then the program loses public support; 
respect for law is diminished; and a generally unpleasant and politically unhealthy 
condition prevails. 

This sequence can be avoided by assuming from the beginning that a price 
control program must be planned with small business consciously in mind. In fact, 
those parts of the program primarily involving small business could well be labelled 
















“for small business.” 

What are the principal differences between small and big business that call for 
special treatment in a price control program? They are: (1) inadequacy of business 
records with respect to the requirements of tight control techniques, (2) inadequacy 
of personnel, and (3) inadequacy of finances. Without the financial resources of 
big business, the small businessman generally cannot pay for the additional record- 
keeping and the reporting that is required under controls; nor can he hire the 
additional personnel necessary to keep the records and make the necessary reports. 
Moreover, in a great many cases he cannot withstand the financial shock of even 
a temporary squeeze on profits which might occur in a period of inflation. 

It is the natural tendency of any control agency to adopt the policy of a single 
set of regulations for all businesses. That is the relatively easy way. Development 
of major and minor control regulations for every industry would raise many com- 
plex administrative issues. Regulations tend to be directed toward the bulk, if not 
all, of the sales volume of any controlled commodity or service. Special situations, 
it is assumed, will be handled on an individual basis. However, if all small business 
becomes a special situation, the great mass of sellers must be treated individually, at 





















+ The opinions expressed herein are the author's and do not necessarily reflect those of any past or 
present Government agency. 

* A.B. 1922, Harvard University; formerly Special Assistant to the Director for Price Operations and 
Chairman, Adjustment Coordinating Committee, Office of Price Stabilization; various executive posts 
in government including Secretary of Smaller War Plants Corporation; currently with Robert R. Nathan 
Associates, Inc., Washington, D. C. Publications include, Editor, Washington Small Business Newsletter, 
1946-1947, and articles in popular magazines on financial subjects. 
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an administrative cost for government and business all out of proportion to the 
volume of sales involved. 

Faced with the difficulties of beginning operations with virtually no organization, 
and assuming a continuation of the strong inflationary trend of prices, OPS originally 
took the approach that its regulations should apply uniformly to all businesses re- 


gardless of size." 
I 


SraTuToRY BACKGROUND AND NATIONAL Po icy 


From its very birth, OPS was under strict instructions from the Congress to give 
full consideration to the problems of small business. This was implicit in Title IV, 
Section 4o1 of the Defense Production Act of 1950:° 


It is the intent of Congress that the Authority conferred by this title shall be exer- 
cised. ... in particular with full consideration and emphasis, so far as practicable, on the 
maintenance and furtherance of the American system of competitive enterprise, including 
independent small-business enterprises. . 


The intent of Congress was clear. Moreover, this statement was merely a re- 
affirmation of a long standing policy by the Congress towards small business. One 
has only to recall that during World War II Congress established the Smaller War 
Plants Corporation, which was a special agency devoted to aiding small busi- 
nesses and to promoting their special consideration in the programs of the war 
agencies. 

The Defense Production Act of 1950 made no effort to define small business 
except as implied in the qualifying adjective “independent.” However, the 1951 
Amendments did give an indication in Section 714,* which stated that “For the 
purposes of this section [the establishment of the Small Defense Plants Administra- 
tion], a small-business concern shall be deemed to be one which is independently 
owned and operated and which is not dominant in its field of operation.” For its 
own purposes, the SDPA could expand this criterion on the basis of number of 
employees, dollar volume of business, independency of ownership, and non-dominance 
in its field. While this definition was not binding on, nor particularly instructive to 
OPS whose interest and responsibility extended not only to “plants,” but to virtually 
the whole business economy, including wholesalers, retailers, and service establish- 
ments, it was officially adopted by the agency as a guide to its field organizations. 

In the course of its development, OPS generally used a physical or dollar 
volume cut-off in granting relief to particular groups of smaller businesses. In 
manufacturing, cut-off levels varied from $1,000,000 to $25,000 sales volume per year. 


*Some exceptions could be cited. For example, home manufacturing operations unassisted, which 
did not exceed $200 a month, were exempted under GCPR. 16 Fep. Rec. 808 (1951). Similarly, sales 
of “stamps and coins, precious stones, paintings, other objects of art, and commodities made prior to 
1850” were exempted. These exemptions did not reflect a significant policy orientation to small 
business. 

764 Srar. 803 (1950), 50 U. S. C. App. §2101 (Supp. 1952). 

565 Stat. 139 (1951), 50 U. S. C. App. §2163(a)(1) (Supp. 1952). 
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Under the construction services regulation, CPR 93, one-man shops were exempted. 
DR 1° relieved slaughterers killing less than 100,000 Ibs. live weight per year of re- 
porting requirements. A similar concession was made to bituminous coal mines 
producing under 100 tons per day. In other words, OPS was not wedded to any 
single definition or any single basis of defining small business. 


II 


Earty Prosplems 


Even in its formative stages, OPS was at least aware that smaller business might 
have problems which demanded special treatment. Before the agency was really 
organized, in December 1950, a task committee was organized to develop a retailers’ 
regulation, and included representatives from the National Retail Furniture Associa- 
tion, the American Retail Federation, and the National Association of Men’s Cloth- 
iers and Furnishers. They were presumed to reflect the viewpoints of their small store 
members. The consultant who directed the drafting of the retailers’ regulation was 
the former owner and operator of two small apparel stores. The result of this 
effort, CPR 7, which was issued just one month after the general freeze, was be- 
lieved, therefore, to be well adapted to small storekeepers.® Later reports from 
industry and OPS field offices indicated that this assumption was not valid. 

The earliest problems faced by OPS were those created by the GCPR, issued 
January 26, 1951. Being a general freeze order, it inevitably caught and held dis- 
tortions in normal cost-price relationships. Profit margi1, were squeezed in many 
cases. 

Relief from squeezed margins was the first and most urgent problem of small 
business after price controls were imposed. This relief presumably was extended 
through individual adjustment provisons and “tailored” regulations. The former 
would allow the merchant or manufacturer to petition for and justify an increased 
price for a commodity or service. The latter would lay down a basis or formula 
for calculating a new ceiling price which would reestablish normal profits or profit 
margins. 

This double program for restoring normal relationships in prices created new 
problems. The first was that the data and computations required to justify indi- 
vidual adjustments and to calculate new prices or margins frequently were beyond 
the capacity or accounting resources of the smaller businessman. 

Second, as tailored regulations were issued for commodity after commodity, a 
great many businesses found themselves subject to an increasing number of regula- 
tions, each with special reporting and record-keeping requirements, pricing tech- 
niques, adjustment provisions, etc. 

“16 Fep. Rec. 11592 (1951). 

®Id. at 4456 (1951). 

°Id. at 1872 (1951). The Task Committee issued a statement of policy on Dec. 8, 1950 which 
stated that retailers “found that regulations of the type of (OPA) MPR 580 freezing markups by mer- 


chandise categories and price lines on the basis of the individual seller’s own experience” proved satis- 
factory. 
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The various technical measures taken by OPS to help smaller businesses in the 
framework of price control can be grouped as follows: adjustments, premium pricing, 
pricing methods, relaxed reporting and record-keeping, and exemptions. 


III 
SMALL Business REPRESENTATION IN OPS 


One of the first official acts of OPS to reflect its growing awareness of a small 
business problem was the Director’s designation in March 1951 of a special assistant 
to accompany the House Small Business Committee on a cross-country series of 
hearings. 

While the hearings were in progress, the OPS representative recommended that* 


A small business representative who actually is a small businessman should be ap- 
pointed to your staff and then be allowed to sit in on any industry committee meeting 
where regulations are being drawn, etc., to see that Small Business is represented and its 
problems covered. Small Business Committees should be organized in each office. 


A few months later, on August 1, 1951, the Director of OPS issued a general 
policy on small business. While there was little new in the statement, it could 
and probably did serve to some degree as a check for the regulation drafters. More 
important and more promising were the announcements of (a) small business 
representatives in the field offices, and (b) the Assistant to the Director for Small 
Business. 

This particular organizational arrangement which avoided an Office of Small 
Business with operating responsibilities, reflected the strong feeling in the Di- 
rector’s staff (the majority view) that the agency should avoid giving the impression 
that small business constituted a special and separate program. They took the 
position that price control affected all sellers, and the OPS approach was to be na- 
tional and comprehensive rather than divided by segments of the economy. 

The incumbent of the position of Assistant for Small Business continued to the 
end of his tenure unsuccessfully to press for greater authority, more staff, and more 
active participation in both policy and program developments. 

IV 
SMaLL Business on INpustry Apvisory CoMMITTEES 

It was believed, or hoped, that small business representatives on industry advisory 
committees would ensure the feasibility of regulations for small operators. At 
least, it would defend OPS from the charge of ignoring small business. 

However, not all of the OPS industry advisory committees can be said to have 
had true small business representation. In general, the small businessman who is 
sufficiently interested, who can take the time and will spend the money to join a 
committee and attend its meetings, is closer to thinking and acting as a big business- 
man than the general run of small operators. Consequently, he is likely to agree 
to the reasonableness of a technical pricing method, or to some other proposed 


7 Memorandum, McCormick to DiSalle, April 11, 1951. 
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requirement of a price control regulation, which is not feasible for other companies 
in his class and smaller. 

Unfortunately, most small businessmen can speak only in terms of their own 
simple operating procedures. Since ways of doing business in any trade are virtually 
infinite in variety, it is difficult if not impossible to get true cross-section representa- 
tion of small business without creating a completely unwieldy committee. 

Certainly the experience of OPS indicates that stronger efforts should be made 
to get the views of small businessmen into the formulation of price control regula- 
tions at minimum cost of travel and time. 

V 
Fie_tp OPERATIONS 

For effective administration vs a vis small business, a price control program must 
be at the district office level. There may be some exceptions in manufacturing. On 
the whole, however, information, education, interpretation, processing of adjust- 
ments, price determinations, filings, registration, and all the other appurtenances 
of price control must be handled as near as possible to the place of (small) business— 
or small business suffers and the program breaks down. 

This costs money, more money than any taxpayer likes to see spent for a product 
with the bitter taste of preventive medicine. But the alternative to high cost, for 
these purposes, is token control. 

The apparent difficulty—as it developed in OPS—lay in the speed with which 
the field organizations were organized and trained to process price actions and in 
the extent to which authority was delegated to the field administrators. 

Since price actions (authorizations, adjustments, etc.) were a fraction of the total 
job, the emphasis on delegations in this area may obscure the fact that the other 
functions of the field offices were undervalued by the field personnel. 

Operating personnel in the national office believed that field offices could not pro- 
cess with the same degree of precision and astuteness as national office personnel who 
were considered much more expert and trained in the policies and techniques of 
price control. It was claimed, furthermore, that there were specialists in all trade 
areas in the national office while the field operating officials could not be specialists 
in all the areas in which they had responsibility. 

It was also contended in the national office that it was not possible to write 
operating instructions for field offices which conveyed the meaning or policies of the 
regulation in sufficiently clear and precise language to insure even-handed justice 
throughout the country in all the offices. It is a question, however, whether that 
continued to be true for very long after field offices were adequately staffed and had 
been given an adequate training program. 

It is certainly true of the situation in OPS that, particularly in the early days, 
there were not enough people in the commodity divisions to write regulations, 
process applications, prepare operating instructions, and carry out all the other 


duties which engulfed the agency. 
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Moreover, there is a very grave question as to whether the whole problem of 
delegations to the field was magnified out of proportion to its true significance. 
Adjustments, for example, were expected to impose a heavy workload on the field 
staffs, to the extent of hundreds of thousands of applications for increases in ceiling 
prices. As a matter of fact, in Washington and the field, only 38,000 applications 
were received in the two and one-half years of the agency’s existence. This may 
have been due to the fact that prices turned soft, and for many commodities higher 
ceiling prices could not have been put into effect if they had been granted. 

It must be admitted that there was considerable noncompliance among small 
firms. Merchants and storekeepers adjusted their prices without obtaining the re- 
quired approval. In some of the service industries, for example, the index of prices 
rose steadily without any indication in adjustment applications that there was a 
pressure for higher prices. The explanation of such a phenomenon is, of course, 
noncompliance.® 

It might be pointed out also that, although delegations went reluctantly from 
the national office to the regional offices, the latter were similarly reluctant to re- 
delegate to district offices. To serve an extensive small business community ade- 
quately, a field organization must be at the grass roots or district office level. 

The relative efficiency of field offices versus the national office in processing appli- 
cations was exposed in a study made in July, 1952, of the time it took in the district, 
regional and national offices to process adjustments. This study showed that the 
median time for processing applications was 47 days in the district offices, 37 days 
in the regional offices, and 55 days in the national office. It would appear that 
the national office claim for the greater efficiency of its specialists is not supported 
by the record. However, the greater complexity of the typical application received 
by the national office and its many other operating responsibilities may account in 
part for its apparent lower efficiency. 

A study of field operations and the problem of delegating authority to field offices 
is the subject of another paper in this series. Suffice to say at this point that the 
policy officials in the national office made constant efforts to accelerate the program 
of delegating to the field. The field offices were constantly clamoring for such 
delegations, in part to meet the complaints of delays in processing by the Washing- 
ton office and in part because of the need for a workload which would justify the 
staffs which they had recruited. The commodity divisions were not eager to dele- 
gate, but gradually and increasingly did delegate, with a few exceptions. 


VI 


SoME ProBLEM AREAS 


The principal small business problem areas for OPS would naturally be among 
those industries or trades in which small business establishments are most numerous. 
Therefore, most of the difficulties felt by OPS arose from the retail and service areas. 


*See index of shoe repair prices, 1950-1952. There were no applications for adjustment of charges 
for shoe repair services. 
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Of course, it si) 4.) oc noted that complaints and “problems” are not to be ex- 
pected when the regulation is overly liberal, where market prices have receded from 
fixed ceilings, where dollars-and-cents ceilings were established, or where there is 
widespread noncompliance. 

There were many small business problem areas. For purposes of illustration four 
broad areas are discussed briefly, too briefly to give more than an indication of the 
difficulties which arose for small business and OPS under the regulations devised. 

A. General Merchandise Stores 

Probably no OPS regulation was the target of so many attacks as CPR 7 (supra 
note 6)—the regulation covering general merchandise retailers. This regulation 
was patterned after MPR 580 of OPA, and was formulated with the cooperation 
of a group of retail representatives, including some presumably speaking for small 
businessmen and looking out for their interests. It is probable, however, that these 
small business representatives were more characteristic of the minority of technically 
minded smaller retailers than the great mass of rule-of-thumb operators. 

CPR 7 required the small merchant to make a chart showing normal spreads 
between costs and selling prices of all the categories of items sold by him. This 
was the principal objection to the regulation. Preparation of the chart required 
invoices as of the base period, knowledge of the selling prices of every item 
sold in the base period, and computations which the small retailer was unable 
or unwilling to make. The monumental mass of the regulation, about 35,000 words 
originally and 70,000 words ultimately, was an insuperable obstacle to many small 
merchants. Their cry was brief: “We can’t live with this regulation.” 

To make matters worse, if possible, a great many small retailers found themselves 
still subject to GCPR on many items they sold and to perhaps half a dozen tailored 
regulations. This was the case if they sold such items as tobacco, candy, soft drinks, 
gasoline, and tires. OPS was continually exhorted from all sides to simplify the 
application of price controls to small retailers. 

The long and fruitless efforts of the Consumer Goods Division to devise a 
reasonable and effective small retailers’ regulation will not be described here. If 
the experience of OPS teaches any lesson, it is that a regulation like CPR 7 (and 
OPA’s MPR 580) cannot be applied to small retailers. While a feasible substitute 
has not yet been found, if plans are made for a possible reimposition of price con- 
trols in another emergency, it would be well to accept the premise that a CPR 7 
technique will not work for small retailers and to develop, in advance, a control 
mechanism that is practicable for small stores. 

In this connection, it should be noted that the Small Retailers’ Subcommittee of 
the Retailers’ Advisory Committee finally agreed that any store which did less than 

$10,000 total volume in a year would be treated as a small retailer. With this cut-off 
point, about 80 per cent of the total number of retailers under the jurisdiction of the 
Distribution Branch of the Consumer Goods Division would have been tagged 
“small.” However, they accounted for only 20 per cent of total sales volume in this 
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field. Under those conditions, some degree of laxity can be afforded since (a) the 
great bulk of retail volume would remain under tight control, and (b) it can be 
assumed that many of the prices charged by small stores will be governed com- 
petitively by the ceilings of the large stores, including chains and mail order con- 
cerns. The latter is not necessarily true in sparsely settled areas or in periods of 
strong inflationary pressures. 

The small retailing field presents a fluid and rapidly changing situation with 
an infinite number of merchandising practices, accounting systems, additions of new 
sellers, and differences of size and character of selling establishments, etc. That a 
simple small retailers’ regulation can possibly be devised to deal effectively with this 
situation is seriously doubted by many who worked in both OPA and OPS. There 
are many, also, who believe it can be done. 


B. Restaurants 


Restaurants and lunch counters constitute one of the most widely dispersed and 
typical small business operations. It is estimated that there are over 500,000 estab- 
lishments in the United Sates serving foods and beverages for consumption on the 
premises. About 60 per cent do less than $30,000 in annual volume, but they 
account for less than 25 per cent of total sales. 

Yet, the first restaurant regulation—CPR 11, effective April 1, 1951°—proved 
entirely inappropriate to small operators, as was quickly evidenced by complaints to 
the OPS field offices. 

For example,” 

CPR 11: The loudest “squawk” we receive on this regulation is that it covers every 
variety of food vending establishment from a hot dog stand to a sumptuous hotel. There 
are many small enterprises that come under the definition of restaurant that can’t 
possibly keep the figures necessary to comply with the requirements thereof. There 
should be some minimum exemption by dollar volume. We recommnd figure of $10,000. 
Although in New England establishments grossing less than $10,000 a year constitute ap- 
proximately 15°, of the total number of restaurants, their sales amount to only 2°% or 
3°, of the total sales. 


CPR 11 was constructed on the basis of data which could be furnished by large 
restaurants, but which small restaurants could not provide except at an exorbitant 
expense. The technique of control was based upon the “food cost per dollar of 
sales.” It was assumed that the term was commonly used and understood by the 
trade. In fact, however, only large operators maintained the sort of records which 
accurately showed their food cost ratio. Only such large operators make a practice 
of taking frequent inventories. CPR 11 required that inventories be taken at least 
three times a year. To comply with the regulation, many small firms would have 
been or were forced to employ accountants or bookkeepers. Their small profit 
margin could not absorb this extra cost. A substitute dollars-and-cents regulation 


*°16 Fep. Rec. 2391 (1951). 
** Excerpt from Region 1, Small Busines Report, to Leo H. McCormick, Oct. 23, 1951. 
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was issued on March 28, 1952, as CPR 134,’° which froze restaurant charges as of 
a new base period, the week of February 3 to 9, 1952. Since food prices had begun 
to stabilize and the accounting requirements of CPR 11 were abandoned, the com- 
plaints from small restaurants subsided. 

Toward the close of OPS activities, the possibility of exempting small business 
began seriously to be considered. The Division agreed finally to exempt on-premise 
food and drink sales under $30,000 per year, where total sales of the establishment 
did not exceed $150,000. This proposal was completed up to the point of the Di- 
rector’s signature, but fell victim to the “status quo” policy at the end of 1952. 


C. General Services 


The 1948 Census of Business reports 623,000 predominantly service establishments 
which had an aggregate sales volume of 12.6 billion dollars in 1947. The average 
volume per establishment was, therefore, $20,000. These figures do not include the 
vast number of stores which were predominantly sellers of merchandise, ranging 
from tire and battery dealers to department stores, that also do an important volume 
of service business. It is estimated that there are at least 2-!4 million firms selling 
services and that the sales of these services exceed 20 billion dollars annually. 

In imposing price control on the service industries, OPS faced not only those 
problems that derive from smallness, z.c., lack of records, etc., but also the all-im- 
portant facts that (1) labor is the principal element in the cost of a service, ranging 
from 60 to 95 per cent of total costs; and (2) in a vast number of establishments, 
services and commodities are sold together, sometimes “packaged” separately (auto 
repair), sometimes the service sold being incidental to the sale of a commodity 
(service warranty that is bought with a television set). 

Considering the heterogeneous complex of trades (estimated at 500 to 600) which 
constitutes the services area, OPS adopted a freeze type of control (CPR 34),’? with 
an individual adjustment provision (Section 20(a)) which would relieve squeeze 
hardships suffered by service enterprises as their wage costs rose. 

It was recognized that the data necessary to determine the amount of financial 
hardship under the adjustment provision could not be obtained from very small 
firms. Consequently, under the OPS operating instructions, sellers with a volume 
under $15,000 (later raised to $25,000) could be granted an increase in their 
ceiling prices up to “prevailing level.” This short cut appeared liberal—but no more 
so in practice than what turned out to be a similar policy toward the giant enter- 
prises in the petroleum field. In any event, the nature of the situation required 
some such treatment for speedy processing. 

One conclusion necessarily deriving from the situation and the program adopted 
is that administration of the services’ control must logically be delegated to the field 
organization. The field offices repeatedly asserted that there was inordinate delay 
in delegating the service program. Nevertheless, applications under “20(a)” con- 


10 14 Fep. REG. 2750 (1952). 
1146 Fep. Rec. 4446 (1951). 
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stituted the largest bulk of adjustment actions handled by OPS field offices, almost 
one third of the total. 

Area adjustment of service ceiling prices for particular trades seemed to many 
field executives a logical and effective administrative policy. The national office had 
reservations. 

In administering the service control program, local price boards could have played 
an important role. Even without such boards, which were established on a pilot 
basis only in the last days of OPS, many area adjustments for services were ordered, 
but almost entirely for the laundry and dry cleaning groups. It would appear that 
area treatment may hold promise of swifter and broader scale administration of 
adjustment programs in services than the cumbersome case-by-case process of in- 
dividual filings with their inevitable delays. 


D. Construction Services 


The building industry is characterized by small enterprises, from the sand, gravel 
or concrete producer to the contractor on the site. There are many hundreds of 
thousands, possibly millions, of contractors in the industry, because in many of the 
building trades the skilled workmen is potentially a contractor and frequently does 
jobs as a private entrepreneur. This fluidity in the business and the great mass of 
enterprises which were subject to control posed serious, and in some cases unique, 
difficulties for OPS. 

There were relatively few complaints about OPS regulations from the producers 
of building materials, although special situations arose, particularly with regard 
to increases in transportation costs. Building material prices had risen sharply before 
the imposition of GCPR, so that building materials producers were frozen into a 
relatively satisfactory profit position. An indication of this fact was that there were 
few applications for adjustments of prices from this group, above the basic raw 
material level, during the period of price controls. 

GCPR froze prices of construction services as it did every other commodity or 
service. Charges for new jobs had to be the same as for a similar job in the base 
period. The cry immediately went up that you cannot assign the same charges for 
two jobs, because “no two jobs are alike.” The GCPR standard of a same or similar 
commodity or service could not apply, since weather, site, and material delivery 
conditions might all be different on two jobs, although the superficial appearance 
of the jobs might indicate the same or similar price. Moreover, labor is the prin- 
cipal cost constituent of a construction contract, and labor costs continued to rise 
after January 26, 1951. 

The general services regulation, CPR 34, was first thought to be appropriate to 
construction services because it contained a recognition of formula pricing. Its 
weakness was that the element of materials’ cost enters rather more substantially 
into construction work than into other services; and contractors were accustomed 
to base their charges on the current cost of materials and not to make particular 
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reference to base period materials’ costs. They objected strenuously, therefore, to the 
application of CPR 34 to this field. 

CPR 93 was issued November 14, 1951'* as a tailored regulation for construction 
and related services. It imposed a squeeze on the profit margins in order to offset, 
if possible, increases in prices charged since Korea. The regulation called for a filing 
of service charges for all but “lump sum” contractors. This virtually excepted the 
big enterprises from a reporting requirement which was imposed on the small con- 
tractors, 

It is believed that compliance with the filing requirement ran less than 20 per 
cent."* The Branch placed the fault not on the regulation but on an inadequate 
education and compliance effort by the field offices toward the very small con- 
struction service contractor. The familiar painter, carpenter or roofer who serves 
a small community and works at small jobs is frequently no more than a self-em- 
ployed workman. It is difficult, if not impossible, to impose the burden of reporting 
or record-keeping required by price controls on such small operators. 

CPR 93 did provide for the exemption of “one-man” shops from price controls. 
This was done over vigorous objections of some of the staff of the Building Ma- 
terials Branch. This exemption was extended later to all contracting service sup- 
pliers who did less than $25,000 in business a year. 

The area of construction services is so broad and so complex that it is difficult 
to see how a single regulation can cover it adequately. Nor can the same basic 
technique be applied to a small home-service electrical contractor and the giant 
firm that contracts a bridge, power plant or apartment house development. 

The OPS program in construction services, so far as small business is concerned, 
did not work. In either its design or administration or both, it does not appear 
to have provided a sound prototype for future application. 


Vil 


OPS Retier For SMALL Business 

The principal disproportionate difficulties suffered by small business under OPS 
price controls were caused by the price or profits squeeze, technical or accounting 
requirements of regulations, delays in processing individual price actions, especially 
adjustments, and reporting and record keeping requirements. A price control opera- 
tion is inevitably painful. The patient will always complain to some degree. OPS 
administered many forms of pain killer with varying degrees of success, The prin- 
cipal methods of relief are described briefly below. 

A. Individual Adjustments 

A program of adjustment of prices is required in a price control program to 
relieve individual squeeze situations with minimum impact on the price level. 
It is necessarily designed for all businesses regardless of size. However, since 


1216 Fep. REG. 11592 (1951). 
™® Memoranda, Adams to Robison, Reporting System of CPR 93, July 30, 1952; and Robison to 


Phelps, Reporting Requirements under CPR 93, Aug. 1, 1952. 
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most businesses are small, it may fairly be said that individual adjustments are one 
of the principal means of relieving small businesses of an undue burden of price 
control. Such a program can never be handled satisfactorily to all concerned because 
of the very nature of the problem. In a control operation, financial hardship in- 
evitably is created and frequently must be remedied through an appraisal of the 
situation in the individual small business. 

In time, individual adjustments for small businesses constituted one of the 
continuing and extensive problems of the agency and probably the greatest workload 
of the field organization. 

OPS developed four basic standards for individual adjustment of ceiling prices: 
financial hardship, essential supply, cost pass-through, and removal of inequities. 
The first three appeared in general overriding regulations; the last in gece pro- 
visions of many individual regulations and in sub-regulations. 

1. Financial Hardship Adjustments. n general, OPS considered a comipany 
not in hardship if it was earning a profit. 

The principal mechanism for granting relief from financial hardship was GOR 
10'* which was somewhat more liberal than the earlier requirements which it super- 
seded. The regulation provided originally that manufacturers with volume under 
$250,000 would file in the field offices, but this level was later raised to $1,000,000. 
It should be noted that the operating instructions for GOR 10 quietly authorized 
the field personnel to adopt a non-technical approach to applications from manu 
facturers with less than $50,000 sales volume. Experience had indicated that many 
applications were faulty and lacked data needed for a decision as to a grant or a 
denial. Ordinarily, the applicant was requested to supplement his incomplete 
application with this additional material, at the cost of delay in processing. In the 
case of very small applicants, the unpublished policy was to make every effort to 
reach a decision on the basis of whatever data were submitted and without recourse 
to accounting analysis, with certain precautions. 

Various reasons can be ascribed to the small number of applications under GOR 
10.'5 In the first place manufacturers were generally in a good profit position and few 
needed this kind of relief. Second, manufacturers in a loss position not infrequently 
are relatively high cost producers; since competitive conditions would tend to prevent 
their putting higher ceiling prices into effect, there was little point in their applying 
for higher prices. Third, while a manufacturer might be fully familiar with the 
tailored regulations applying to the commodities he sold, he was often unaware of the 
GOR;; this was particularly true of small manufacturers. 

One of the most widely used adjustment provisions was Section 20(a) of CPR 
34, the services regulation.’® This was designed basically to restore to service sellers 


*16 Fep. Rec. 4455 (1951). 
*® Applications under GOR 10 totaled 1,144 of which 563 were processed in the national office and 


581 in field offices. 
*® Applications totaled 9,454, of which 1,953 were processed in the national office and 7,501 in field 


offices. 
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their pre-Korea margins. Under the operating instructions, very small sellers 
(under $25,000 annual sales) were treated with greater liberality. 

The general policy of measuring hardship below the break-even level was de- 
parted from in many supplementary regulations and adjustment provisions. One 
of the more interesting, with a special small business aspect, was SR 39 to GCPR™ 
which provided for individual (or group) adjustments of ceiling prices of contract 
motor carriers (truckers). This regulation permitted the adjustment of rates to 
levels which would yield the historical operating margin of the company or the 
industry, whichever resulted in lower rates. But, if an applicant sought an adjust- 
ment on only a segment of his total operation, he could be brought only to break- 
even on that segment. In making an application for adjustment, carriers with 
gross revenues under $15,000 could use a much simpler form than the larger op- 
erators. 

2. Essential Supply Adjustments. In order to assure an adequate supply of 
commodities and services essential to the defense program and the basic civilian 
economy, OPS issued GOR 29"* to provide a more liberal adjustment than mere 
break-even. In effect, it applied the Johnston Industry Earnings Standard to the 
individual company, and admitted hardship if the company was earning less than 
85 per cent of its return on net worth pre-Korea. Under special circumstances, an 
even more liberal treatment was permitted. 

3. Capehart Adjustments. OPS endeavored constantly to limit and confine the 
pass-through of increased costs. The 1951 Capehart Amendment’® required OPS 
to recognize all cost increases from a base period up to July 26, 1951 in establishing 
ceiling prices. The formula for calculating Capehart prices introduced rather com- 
plicated accounting data beyond the resources of many small businesses. This sit- 
uation caused the issuance of the only OPS regulation for small business per se, 
GOR 20.7? It allowed a concern with annual net sales under $250,000 to use a 
simplified accounting technique to calculate a Capehart adjustment of its prices on 
the basis of the operating experience of the entire enterprise. The permitted pro- 
cedure was intended to “give the small businessman treatment generally equivalent 
to that which would be obtained by using more precise accounting methods,”*? 

The manufacturers’ regulations, CPR 227° and 30,”* were in themselves devices 
for allowing manufacturers whose selling prices had lagged behind rising material 
and labor costs to readjust the relationship to a pre-Korean basis. The large body 
of “modified freeze” regulations provided this type of adjustment of ceiling prices. 

4. Other Cost Pass-Through Adjustments. Increases in transportation costs, 
authorized by the ICC, state regulatory bodies, and the Post Office worked con- 

1716 Fep. REG. 7150 (1951). 

78 17 Fep. REG. 4762 (1952). 

*° 65 Star. 134 (1951), 50 U. S. C. App. §2102(d)(4) (Supp. 1952). 

2016 Fep. REG. 12014 (1951). 

1 Statement of Considerations, GOR 20. 


2216 Fep. Rec. 3562 (1951). 
23 Td. at 4108 (1951). 
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siderable hardship on delivered price sellers as against f.o.b. sellers—and in reverse 
with respect to buyers. This discrimination needed to be cured and various supple- 
mentary regulations were issued in 1952 to ameliorate the situation for delivered 
price sellers.2* In general, manufacturers were required to treat inbound freight 
increases like any other cost increase. 

Another type of cost pass-through was that allowed to metal processors to offset 
increases in base metal prices which occurred in the summer of 1952. GOR 35”° was 
the principal vehicle for these industry adjustments. It obviated the processing of 
innumerable individual GOR 29 applications since many metal processors could have 
qualified under the essential supply standard. 

5. Fairness and Equity Adjustments. Not only does a general freeze catch and 
hold distorted price and competitive situations, but tailored regulations, curing some 
of these, create other distortions. In most industries, businessmen—and the small 
ones are almost always in the majority—had access to adjustment provisions that 
recognized possibly unfair and inequitable requirements of the governing regula- 
tion. It will serve the purpose of this paper merely to mention the principal condi- 
tions under which an individual adjustment could be granted on the basis of fair- 
ness and equity: 


Introductory offers in the base period 

To permit conformance with federal and state requirements 
To set uniform prices 

Change of billing from f.o.b. to delivered basis 

Conformance to parity requirements 

To change from abnormal to normal base period 

To maintain customary price-relationships in a product line 
To reflect a change in competitive factors since base period 


B. Self Executing Adjustments 

One of the principal annoyances and costs of price control is the length of time 
it takes to answer an application for adjustment. Whether the decision is a grant, 
partial grant or denial, the businessman wants to know promptly. Delays keep 
business planning in suspense. Where an increase in the ceiling price is clearly 
justified, the profit margin is unduly squeezed while the application is being 
processed. There were more than a few cases in which OPS took 6 months to a year 
to issue a letter order on an adjustment application.”*® 

Because OPS was always plagued with a lack of adequate personnel to process 
applications, a trend developed to make adjustment applications self executing, 
generally after a waiting period. The agency reserved the right to review the file, 
and modify or deny the adjustment later if it found good cause. 


**SR 28 to CPR 22 and SR 106 to GCPR on June 19, 1952, 17 Fep. REG. 5610, 5612; SR 9 to 
CPR 30 and SR 122 to GCPR on Oct. 2, 1952, id. at 8842, 8845. 

*° 17 Fev. Rec. 8179 (1952). 

*° The record on applications under CPR 31 (16 Feo. Rec. 4184 (1951)) (imports) was particularly 
unhappy. 
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The Capeheart adjustments under the general manufacturers’ regulations were 
outstanding examples of self-executing adjustments. They were SR 17 and 18 to 
CPR 22,7 and SR 4 and 5 to CPR 30.7% SR 18 and 5 provided simplified tech- 
niques for manufacturers with sales volume under $1,000,000. 

C. Premium Pricing 

In many fields, the small business traditionally obtains a higher price than its 
big competitor for a particular commodity or service, and traditionally prices on a 
higher gross margin of profit. OPS was committed to customary trade practices. 
Since most of the basic commodity regulations attempted to restore pre-Korean 
margins, they tended to support this basic difference in pricing policy. However, 
a corollary of this policy was that if a small company had a narrower-than-average 
margin or a low competitive price pre-Korea, it was expected to remain in that 
position relative to its competition. CPR 7 (supra, note 6), for example, established 
the ceiling margin for any category of goods sold by a retail store on the basis of 
actual invoices and selling prices of the individual store. 

In contrast with general merchandise retailers, grocery stores tend to compete to 
the penny within a class, and consequently have practically identical margins. On 
this assumption, OPS established specific ceiling margins for grocery stores and in 
doing so recognized that small stores traditionally took a bigger unit profit than 
large stores. CPRs 15*° and 16,*° issued March 28, 1951, established different mark- 
ups for four size groups in the grocery field. The dividing lines according to sales 
volume were: Group 1—“independents” under $76,000; Group 2—“independents” 
under $375,000; Group 3—“non-independents” under $375,000; and Group 4—over 
$375,000. The following table gives typical differen-.s 1. markups over cost per- 
mitted by CPRs 15 and 16 to the several classes of «rc: 


Permitted Mariups Over Cost 


Group 1 Group 2 Group 3 Group 4 

Per cent Per cent Per cent Per cent 
Breakfast cereals 24 22 18 16 
Coffees 17 17 12 II 
Dog and Cat Foods 27 27 24 24 
Canned soups 27 26 19 19 
Butter 10 10 10 10 


In an exceptional case, OPS did grant small operators a premium over the going 
ceiling price for an industry. SR 41 to GCPR*! allowed sellers of brown iron ore 
in the southeastern states to charge 2 cents more than their GCPR ceiling. It was 
done to encourage production of this ore for defense purposes, and because most 
of the mines involved were small, producing less than 60,000 tons per year. The 
benefit, however, did flow to the few larger mines as well. 

#716 Fev. Rec. 11484, 11919 (1951). 


8 Td. at 11496, 12869 (1951). 9° Td. at 2735 (1951). 
®° Id. at 2750 (1951). 81 Id. at 11271 (1951). 
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D. Alternate Pricing Methods 


OPS recognized from the beginning that its regulations might be couched in 
terms too technical for the small businessman. Consequently, it made such regula- 
tions mandatory to all but the very small operators. The latter could, if they wished, 
remain under GCPR and forego whatever benefits the tailored regulations afforded. 

CPR 7, for example, originally permitted retailers with a volume under $20,000 
in CPR 7 goods to retain their GCPR prices and not file the CPR 7 charts.3? Amend- 
ment 5, issued May 28, 1951,** extended the option to retailers with annual volumes 
of $60,000 and $100,000, depending on the kinds of goods sold in the store. 

Similarly, small manufacturers with annual volume under $250,000 could retain 
their GCPR prices or elect to price under the manufacturers’ regulations, CPRs 22 
and 30 (supra notes 22 and 23). In the adjustment area, small manufacturers who 
could use the simplified techniques of GOR 20 (supra note 20) to figure their 
Capehart adjustment were permitted to file under GOR 21** if they wished. The 
latter required much more detailed accounting data, but the GOR 21 formula some- 
times resulted in a higher adjusted price than the short-cut method. 

The GCPR itself contained an alternative method provision, Section 7, which be- 
came virtually a standard form in all tailored regulations. It permitted any seller 
who found it impossible to price a commodity or service under the approved methods 
detailed in previous sections to apply to OPS for the establishment of a ceiling price. 
Such applications were filed with, and authorizations issued by, the district offices, 
except for manufacturers with sales volume over $250,000 and groups of retail 
sellers located in several regions. 

The comparable section in CPR 34, which was directed primarily to small firms, 
permitted service sellers who applied for a price authorization to put the price into 
effect 20 days after filing the application unless OPS intervened with a disapproval 
or a request for additional information. 

There were many other situations in which OPS permitted sellers an option 
among several methods of pricing. Such options were generally available to any 
manufacturers of the particular commodity, large or small, but in most cases the 
alternatives were particularly appropriate to the smaller business which did not 
normally maintain the records of large operators. Examples of optional pricing 
methods are found in CPR 30, SR 1;°® CPR 30, SR 8;3* CPR 67, SR 2;°8 and many 
other regulations. 


*? The Final Report of the House Small Business Committee comments: “Actually, in many cases 
this turned out to be no choice at all. Under GCPR, the operator was faced with decreased profits, 
caused by an absorption of increased costs. On the other hand, the use of CPR 7 might permit a larger 
margin of profit . . . but profit benefits were nullified by extra administrative expense incurred in 
handling the extensive bookkeeping and paper work required by the new regulation. Either way it 
appeared to be a losing proposition.” 

*3.16 Fep. Rec. 5008 (1951). 841d. at 12310 (1951). 

*®See also SR 18 to CPR 22, 16 Fen. Rec. 11919 (1951), and SR 5 to CPR 30, 16 Fen. Rec. 
12869 (1951). 

8°16 Fep. Rec. 4692 (1951). 57 17 Fep. Rec. 8837 (1952). 

*8 Td. at 5722 (1952). 
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E. Relaxation of Record Keeping and Reporting 


A price control program without record keeping or reporting is unenforceable 
and unthinkable. At what point records and reports become excessive is a matter 
of opinion, and in the lifetime of OPS opinions differed strongly. The agency was 
constantly be-labored with the charge that it required unnecessary records to be 
kept and impossible reports to be filed, all of which imposed a needless burden of 
expense on industry. 

OPS had some defense in the fact that it had to justify and clear every record 
keeping and reporting requirement in its regulations with the Bureau of the Budget. 

Responding to pressures from outside the agency, both the Director of Price 
Stabilization and the Director of the Office of Price Operations repeatedly urged 
the Commodity Divisions to eliminate unnecessary record keeping and reporting. 
A special assistant was assigned early in 1952 to the task of prodding the divisions 
in this direction. But every division had “a very good reason” for keeping its 
treasured provisions and the Enforcement Office could usually be depended on to 
uphold the stand-pat position. 

For example, with compliance estimated at about 20 per cent, the Bureau of the 
Budget threatened to withhold continuing permission to use OPS forms 101, 102, 103, 
and 104 on which construction service contractors filed their ceiling charges under 
CPR 93 (supra note 14). It saw the whole project as futile. The Building Materials 
Branch felt that the filing was essential to control—although reports indicated that 
prices were not pressing ceilings. In other words, there was violation of a reporting 
requirement but not of price ceilings. Enforcement and the Branch agreed on a drive 
to obtain greater compliance and the Budget Bureau reluctantly agreed to extend 
the use of these forms. The discussions and negotiations took months and before 
the drive was started the national elections were held, continuation of the program 
came into serious question, and the drive was indefinitely deferred. 

There was, in fact, very little repetitive reporting under OPS regulations. That 
little became largely optional after Section 411 was added to the Defense Production 
Act in 1952.°° However, even one-time filings were protested by industry; and 
record “making,” such as was required under CPR 7, and the various meat regula- 
tions drew criticism on the agency throughout its existence. Late in 1952, under 
the stimulation of the general relaxation program, review of regulations did lead to 
progressive lifting of reporting and record keeping. Examples are Amendments 2 
and 3 to CPR 3;*° Amendment 2 to CPR 134;* Revision of SR 6 to CPR 22; 
Amendment 3 to SR 22 to CPR 34;** and Amendment 55 to CPR 22.** In the 
critical area of meats, modifications were effected in DR 1, CPRs 23, 24, 74, 92, and 


IOI. 


3° 66 SratT. 296, 304 (1952). 4017 Fep. Rec. 10506, 11226 (1952). 
"1 7Id. at 5518 (1952). 42 Id. at 7422 (1952). 
*3 7d. at 11112 (1952). “47d. at 8187 (1952). 
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F. Exemptions 
OPS started with a general policy of no exemption for small business—with one 
exception. The agency stated in its first action, GCPR, that its intention was “to 
include within its scope all sellers of all commodities and services except to the 
extent that legal or strong practical reasons require that particular sellers or types 
of commodities be exempt.”*® Within these criteria, the agency exempted :*® 


Sales or deliveries of commodities made or produced by the seller at his home, solely 
for his own account, without the assistance of hired employees, if the total of such sales 
or deliveries does not exceed $200 in any one calendar month. 


The development of policy is reflected in subsequent expansion of the exemption, 
by raising the monthly ceiling first to $1,000,** and later to an annual volume of 
$25,000 without limiting it to personal production in the home.** It was deemed 
that “exemption of these small producers will have no appreciable effect on the cost 
of living, the defense effort or the level of current industrial costs.”*” 

Comparable to the exemption of the small home manufacturer was the exemption 
of construction services performed by one-man firms under CPR g3 issued in No 
vember 1951. A rather liberal small firm exemption was that granted to printers 
with an annual volume under $50,000.” 

The agency exemption policy was stated in POM No. 5, first issued on August 5, 
1951, revised and liberalized on August 21, 1952. Under this policy, an increasing 
number of industries were exempted as insignificant to the cost of living or ad- 
ministratively difficult if not impossible to control. Early examples are found 
in the exemption of precious stones and precious jewelry (Amendment 2 to GOR 
5)! and of the service of driving, booming, and rafting pulpwood in New England 
and New York (Amendment 2 to GOR 8).°* This program was expanded and 
accelerated in the spring of 1952 as a part of the general relaxation program. 

In general, it may be said that in the early days OPS did not generally favor 
exemption of small firms, Administrative difficulties of control, pressures from small 
businesses and from Congress, coupled with a softening price level, finally resulted 
in a very substantial exemption program. This wound up with a strong effort on 
the part of the staff to put through a firm, across-the-board small business exemption 


program. However, the small business exemption proposal for retailers and whole- 
salers reached third base (the Director’s desk) but was stranded there by the “status 
quo” policy adopted in December 1952. 


“5 Statement of Considerations, GCPR, Jan. 26, 1951. 

*® Section 14, which provided for exceptions and exemptions under the “legal” or “practical” criteria, 

‘7 Amendment 19, Oct. 9, 1951, 16 Fep. REG. 10310 (1951). 

*® Amendment 33, Aug. 15, 1952, 17 Fep. Rec. 7487 (1052). Producers of saw logs, pulpwood, 
and related forest products were not included. 

** Statement of Considerations, Amendment 33 to GCPR. At this time, Amendment 54 to CPR 22 
extended a similar exemption to small manufacturers under that regulation. 17 Fep. Rec. 7486 (1952). 

°° CPR 121, Jan. 29, 1952, 17 Fep. Rec. 888 (1952). 

"116 Fep. Rec. 5870 (1951). 

*2 Id. at 5989. 
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Vill 
A SMALL Business REGULATION 


There was strong support in OPS for the belief that “in many cases, perhaps 
most, a double pricing system for large and small business can neither be devised nor 
justified.” It is clear, nevertheless, that, except for a flat price regulation, any 
technique of price control which is designed to cover all contingencies and be effective 
with respect to large businesses will impose disproportionately large burdens of 
record keeping and reporting on small businesses. 

If price control is to give “special consideration” to small business, and that 
is the determined policy of the Congress, regulations must not only be written in 
simple language, but also be very simple in their terms and requirements. Against 
this objective are the undisputed problems which must be met in devising a small 
business regulation. Among them are the following: 

(a) If dollar volume of sales is to be taken as a measure of the size of a business, 
where is the proper cut-off to define small business? Should this apply across-the- 
board or is a different cut-off level to be selected for different types of business? 
For example, if merchandise sellers under $50,000 are to be considered small busi- 
ness, that figure is certainly too high for grocery stores. Taking a $15,000 figure 
because that applies more appropriately to the grocery store trade, it is certainly 
insignificant and will effect little advantage to the merchandise sellers. 

(b) If the regulation is to be applied only to combination sellers, those who would 
normally be subject to several regulations, then small businesses which are not 
sufficiently diversified to come under the simplified regulation could make a pretense 
of adding one or two new products to their line, and so qualify for the simpler 
procedures. 

(c) The small business regulation must necessarily involve provisions for special 
situations such as seasonal sellers, new sellers, and the pricing of new products. 

(d) One must provide for adjustments. The agency criteria for adjustments may 
differ as between different trade or community groups and yet the single regulation 
must provide a simple adjustment mechanism applicable to all trade groups covered 
by the regulation. 

(e) Certainly a general regulation must be cognizant of and provide for com- 
munity and area pricing. 

(f) It will, of course, result in unequal treatment to neighboring stores of slightly 
different volume. One store will be under the qualifying line and so enjoy liberal 
treatment under the small business regulation, while the store across the street may 
be just over the line and be required to adhere to more complicated requirements. 

(g) That raises a new question as to what to do about sellers who cross the 
qualifying line from one year to another, either going over or falling Lelow it. 

However, a listing of the problems to be faced does not condernn tne task as 
impossible. Two district offices, Oakland, California and San Antonio, Texas, did, 
in fact, draft and propose omnibus small business regulations. They got almost 
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no support in Washington. When, after many months of complaints from the 
field, some interest was created in the national office, it was mid-1952, the price 
curve had turned down, and the easier solution of exempting small businesses ap- 
peared fully justified in the circumstances. 

It should be noted that hope for a small business regulation was never completely 
given up. It was merely deferred, and the intention was to (1) exempt the smallest 
stores, (2) issue a combination regulation for the next higher bracket of establish- 
ments, and (3) leave the basic regulations to apply to the larger concerns. 


IX 


ExemMPpTION oF SMALL BusINEss 


At about the time the Committee on Relaxation of Controls agreed to explore 
the possibilities of a broad small business exemption, the Consumer Goods Division 
proposed to exempt all retail stores subject to CPR 7 that did less than $100,000 per 
annum, an alternative to the apparently superhuman task of simplifying CPR 7. 
The bulk of retail volume handled by the larger stores would still remain under 
control and the Division was confident that, even where prices tended to be firm, 
the pressure of competition from the larger stores would hold the exempted stores 
in line—a condition which cannot be depended upon in periods of very strong 
price pressures and inflationary buying. 

Upon inquiry, most of the other Divisions indicated that they would cooperate 
in a general program to exempt the smaller businesses in their jurisdictions. 

Attention was then focused on selection of appropriate cut-off levels for specific 
trade areas, depending on the distribution pattern for each particular trade. Data 
showed, for example, that if all so-called CPR 7 stores (including general merchan- 
dise, apparel, furniture, shoe, appliance, jewelry, etc.) with an annual volume of 
under $50,000 were exempted, it would release 57 per cent of the stores from 
control, but this large number accounted for less than 10 per cent of total volume.” 
However, within the group there were wide disparities. At a $50,000 cut-off, in 
the gift and novelty category, 83.8 per cent of stores handling 63.8 per cent of the 
total volume of business by such stores would be released from control. In furniture 
stores, the comparable ratios were 39.1 per cent and 7.6 per cent. In services, a 
$50,000 cut-off level would exempt g1.8 per cent of all establishments doing 44.9 per 
cent of total volume, and a lower cut-off level was indicated. 

It was realized, also, that there would have to be some basis for adjusting exemp- 
tion levels by geographical areas, since obviously an exemption level for a metro- 


politan center could not be applied in a sparsely settled district. For example, a 


$50,000 exemption for furniture stores would result in very few stores being ex- 
empted in New York City, while almost all stores might be exempted in South 
Dakota. 


®§ Memorandum, Small Business Committee to Freehill, Nov. 17, 1952. 
°* Based on 1948 Census of Business. 
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This prospect suggested two alternatives: (1) in each trade different exemption 
levels would be set for several types of trading areas, ranging from high cut-off 
points for large metropolitan centers to low ones for rural areas, or (2) national 
exemption levels could be modified for a trading area by, or at the suggestion of, 
the regional offices in accordance with criteria established by the national office. 
The first was out of the question from an administrative viewpoint. 

However, if the regional offices were given any authority in a flexible exemption 
program, they would face local pressures to raise exemption levels. These pressures 
would be very hard to resist, since they would probably be brought personally upon 
the staffs of the regional and district offices and would be supported by strong local 
groups. 

It was decided, therefore, to set the exemption levels low rather than high as an 
additional safety factor. 

The use of 1948 census data provided a further factor of conservatism. Prices 
had increased substantially since 1947, and the average dollar volume per store had 
certainly increased. Consequently, at any cut-off point the effective exemption 
would be less than indicated by the census data. 

While it was clear that (1) some authority with respect to modifying exemption 
levels had to be accorded to the regional directors, or some other body having an 
intimate and direct knowledge of trade characteristics within an area, and (2) pres- 
sures on the local authority would tend toward expanding the extent of exemption, 
it was also possible that in a few cases a regional director, opposed in principle to 
exemption, would want to lower exemption limits, perhaps to levels that would 
effectively nullify the policy. It was decided, therefore, that, while the regional 
director (or other local authority) should have power to modify exemption levels, 
both up and down, this delegation might have to be limited. 

As finally developed, the cut-off levels were designed to exempt roughly 50 per 
cent of the number of establishments (in each business category) handling no more 
than 20 per cent of the volume,” with $10,000 annual volume fixed as the lowest 
feasible exemption level. 

The proposed regulation contained a significant omission—small restaurants— 
for which a special exemption regulation was to be issued simultaneously with the 
general decontrol action. 

It was also decided to exempt wholesalers at the general level of $100,000. Man- 
ufacturers were not included because at this time it was assumed that they were 
being treated equitably in a series of amendments to the individual manufacturers’ 
regulations. 

At long last, the proposal had cleared all intra-agency hurdles, up to the Director’s 
approval. But following the national elections, it was decided that “no major 
The “status quo” policy of ESA effectively 
laid to rest the proposal to exempt small business. 


” 


action be taken as to decontrol. ... 


°° Memorandum, Phelps to All Regional Directors, Oct. 23, 1952, with draft regulation attached. 
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ConcLusions AND RECOMMENDATIONS 
The conclusions and recommendations developed in the course of this study 
are necessarily conditioned by the experience of OPS. That experience, in turn, 
was the product of the enabling legislation, the economic situation, and the political 
climate. Since a future need for price controls will certainly not develop in an 
identical complex of economic and political forces, the conclusions and recommenda- 
tions below must be modified to the circumstances to which they may be applied. 


A. Policy Assumptions Toward Small Business 


1. The record keeping and merchandising practices of smaller businesses differ 
markedly from those of big business. Reliance cannot be placed to the same extent 
on (a) record resources concerning base periods, (b) ability to compile current 
records, or (c) reports. Consequently, in some trade and commodity areas different 
techniques of price control should be applied to large and small businesses. 

2. Since small business, on the whole, commands less financial strength than 
big businesses, less assurance of low cost supplies in periods of intense demand, less 
diversity in operations and vertical integration, it is less able to withstand financial 
squeezes imposed by price regulations. Serious damage to the survival ability of 
a small business may be caused by a more than brief contraction of profit or inter- 
ference with normal merchandising practices. 

3. Small business traditionally operates in many lines on wider gross margins of 
profit than big business. Price control techniques should reflect this difference 
where it normally exists. 

4. Prices of most small sellers are normally influenced if not determined by the 
competition of large sellers. Unless inflationary pressures are both strong and all- 
pervasive, this will still be true during a period of price controls, at least in some seg- 
ments of the economy. To the extent to which this condition prevails, control tech- 
niques may be modified to advantage, either applying less rigid controls to small sell- 
ers or exempting them. The cost of enforcing complicated regulations on a multitude 
of small sellers may outweigh the value of the effort. Any program or method 
adopted for control of small business should be evaluated in terms of (a) contri- 
bution to more effective stabilization in the particular field, and (b) diversion of 
manpower from more fruitful areas. 

B. Organizational Arrangements for Small Business Representation 

1. When everyone is impressed with a responsibility to look out for small business, 
practically no one does so. Consequently, the desired orientation can be assured 
only if small business is separately recognized in the control agency’s organization. 

2. Efficient management cannot tolerate authority over the total structure by a 
subsidiary office. Hence, in a price control organization, small business must neces- 
sarily occupy a staff position with restricted operating responsibilities. 

3. Since ease of communication to every level of the orgainzation must be assured, 








Ca 
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the small business function should be focused at the top policy level. The OPS ar- 
rangement of an Assistant to the Director for Small Business can function effectively. 

4. The Assistant for Small Business should be responsible for the development 
of special regulations, adjustment provisions, exemptions, and other program ex- 
pressions of the small business policy. To carry out the reponsibilities, he must have 
sufficient staff (a) in his own office and (b) by detail whenever necessary from the 
staffs of the operating divisions. 

5. Since a primary function of the field organization is to serve small business, 
the Assistant for Small Business should have a stronger and more persuasive position 
in the field-control structure than was the case in OPS. However, the better the 


program is adapted to the peculiar needs of small business, the less important be- 


comes the Small Business Assistant’s function in field management. Basically, this 
position calls for functional direction rather than administrative control. 
C. Program for Small Business 

1. In virtually any economic climate some exemption of small business can be 
justified on the basis of (a) relief of work load on the agency, (b) relief to small 
business from the restrictions on activity and from administrative burdens, and (c) 
little or no unstabilizing effects on price. Exemption limits must be determined by 
(a) the economic situation and (b) the personnel available to the agency. 

2. For that bracket of small business above the ranks of the smallest exempted 
group, regulations might be couched in terms of trades rather than commodities. 
This would tend to cure the situations found under OPS of multiplicity of regula- 
tions affecting small operators. 

3. A program of optional special small business regulations and sub-regulations 
should be extended more widely than it was by OPS. 

4. Area orders, dollars-and-cents regulations, and posted price programs tend 
toward easier compliance by small business and should be undertaken whenever 
possible. 

5. Adjustments might be self executing at the small business level—with main- 
tenance of records or reports as insurance of compliance. 

6. Administration of the program, educational efforts, and assistance to small 
business in complying with requirements of regulations should be delegated as 
speedily as possible to the largest network of field offices that the budget will allow. 





PRICE CONTROLS, ANTITRUST LAWS, AND 
MINIMUM PRICE LAWS—THE RELATION 
BETWEEN EMERGENCY AND NORMAL 
ECONOMIC CONTROLSt 


Rosert V. Faracuert AnD Fritz F. Hermann* 


In 1950—as in 1942—when sharp inflationary movements began to disrupt the 
economy, drastic economic controls were imposed. At the same time the great 
body of law governing economic activity in times of normalcy remained in effect. 
We propose to explore the interaction between price controls and two of the most 
important types of “normal” economic regulation—the federal antitrust laws and 


state minimum price laws. This subject is practically unexplored. 

Perhaps one reason why so little has been written about the interaction between 
price controls and the antitrust laws is because some experts feel that the two are 
mutually exclusive. The argument runs as follows: The purpose of the antitrust 
laws is to insure the proper functioning of the free market system. Price controls, 
on the other hand, are designed to suspend the operation of the market mechanism. 
Consequently, whenever price controls are in effect the antitrust laws are deposed. 
The argument has a ring of logic; however, the facts—as our article will show in 
detail—do not support it. The antitrust laws and price controls are not mutually 
exclusive, because price controls never suspend the operation of the market com- 
pletely. There are always some areas where competitive forces keep selling prices 
below ceilings. Furthermore, the antitrust laws are not just concerned with prices, 
but deal with many other aspects of business activity, such as exchanges of informa- 
tion, trade association practices, and other forms of mutual action. In this area, 
the administration of the price control program—by the use of industry advisory 
committees and voluntary agreements—presents a number of serious anti-trust 
problems. 

While the view that price controls and the antitrust laws are mutually exclusive 
may have prevented some light from being shed on their interaction, a second view 
has produced great heat, if no more light. That view holds that price controls 

+ The opinions expressed are the authors’ and do not necessarily reflect the official position of any 
Government agency, past or present, or of the General Electric Company. 

A.B. 1933, LL.B. 1935, University of Illinois; J.S.D. 1937, Yale Law School. Member of the 
Illinois, New York, and District of Columbia bars. Practicing attorney, Washington, D. C. Lecturer in 
law, Catholic University of America. Associate Chief Counsel, Office of Price Stabilization, 1951-1953. 


Author (with Fritz F. Heimann), Price Stabilization During a Period of Cold War, 41 Cautr. L. Rev. 
93 (1953). 

* A.B. 1948, J.D. 1951, University of Chicago. Member of the District of Columbia bar. Attorney, 
General Electric Company, New York City. Assistant to the Associate Chief Counsel, Office of Price 
Stabilization, 1951-1953. Author (with Robert V. Faragher), Price Stabilization During a Period of Cold 
War, 41 Cauir. L. Rev. 93 (1953), and The Regulatory Structure for Consumer Durable Goods: 
Rococo Run Rampant, 38 Iowa L. Rev. 263 (1953). 
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are in sharp conflict with the antitrust laws. A good many devoted “antitrusters” 
believe this. 

The most elaborate exposition of this position is a 53-page article entitled 
“Monopoly and Mobilization: The Conflict between Direct Controls and the Anti- 
trust Laws.”? It is the work of George and Rosemary Hale, who have contributed 
many articles to antitrust literature. Their account of what happens when price 
controls are in effect is hair-raising. The most sacred doctrines of antitrust law 
are violated in broad daylight—and with frequency. The free enterprise system 
is strangled and the rights and liberties of the American people are despoiled.* 

Our article offers the reader nothing so sensational, for we have found the 
relationship between the antitrust laws and price controls to be relatively un- 
spectacular. We shall discuss their relationship, not on the level of abstract legal 
and economic dogmas—which produces the specters that made the Hales shudder— 
but rather on the basis of the principal day-to-day problems which arose in the 
administration of the price control program. 

It was on the administrative level that a modus vivendi had to be worked out, for 
Congress provided very little guidance. The statute included only a limited pro- 
vision dealing with the use of voluntary agreements, a few rules regarding the use 
of industry advisory committees, and some Fourth of July oratory urging the price 


controllers to comport themselves so as to further the American system of com- 
petitive enterprise.* Toward the end of the price control program, Congress be- 
came exercised about the administrative solution—or lack of solution—of the state 
minimum price law problem. It then provided its own even more dubious formula. 


The article is divided into four sections. The first deals with the industry 
advisory committee program. The basic problem here was to enable OPS to obtain 
essential advice and cooperation from the industries it regulated, and yet to avoid 
any possibility that the committees could be used for collusive action by industry, 
as the Department of Justice feared. 

The second part is concerned with the use by OPS in its regulations of pricing 
methods and techniques which were considered questionable by the Antitrust Di- 
vision. 


47 N. W. L. Rev. 606 (1952). 

* The Hales’ technique for conjuring up hobgoblins is very simple. At all points they compare the 
theoretical operation of a perfectly working competitive economy with a price control economy as 
imagined by Westbrook Pegler and his friends. For example, it is pointed out that in a competitive 
economy, there is complete freedom of entry—new firms and new products can enter the market at will. 
However, when controls are in effect, there are so many forms to be filled out, there is such an en- 
cumbrance of red tape, that virtually all new development is stifled. The Hales conveniently fail to 
observe that during a period when 50 billion dollars or more of annual industrial capacity is devoted 
to defense production the resulting shortages and inflation might conceivably have some little effect 
on their perfectly functioning competitive economy. It might also be noted that the actual workings 
of a price control program have little in common with the nightmares of Mr. Pegler and the Hales. 
For example, contrary to the widely-spread fable, there never was a 27,918 word cabbage regulation. 
In fact, OPS never controlled the price of cabbage. 

* Section 401 of the Defense Production Act of 1950, 64 Stat. 803 (1950), 50 U. S. C. App. §2101 
(Supp. 1952). The provisions dealing with voluntary agreements 2nd with industry advisory com- 
mittees are discussed below. 
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The third section deals with the voluntary agreements and programs which 
were adopted in an attempt to stop inflation before the imposition of the general 
freeze. Here Congress recognized the possibility of conflict between antitrust and 
price control considerations, and in part defined the relation between the two. 
Serious questions remained, however, for administrative solution. 

The problems created by state minimum price laws provide the fourth section 
of the article. These laws, as is also true of the antitrust laws, are not addressed to 
the economic conditions existing in a period of inflation. In fact, as will be shown, 
minimum price laws are apt to have a decidedly inflationary effect. Thus, a real 
conflict exists. OPS’s troubles with these state laws provide an interesting case 
study of what Professor Galbraith has termed the “obscene politics” of price control. 

I 
Inpustry Apvisory CoMMITTEES 

A major area of contact between price controls and the federal antitrust laws 
was the OPS industry advisory committee program. That program was based 
on the premise that the success of price controls depends on the advice, understand- 
ing, and cooperation of industry. While surveys and available data may provide 
valuable information on business practices, prices, and costs, they alone are not 
adequate to assure fair and workable regulations. One of the best ways to obtain 
needed advice and understanding of industry is to assemble a representative group 
from industry and discuss the problems of a regulation with them. 

There was provision for consultation with industry committees in both the 
Emergency Price Control Act of 1942, under which OPA operated, and the De- 
fense Production Act of 1950, which gave OPS its autuvrity. 

The reason for conflict between an industry advisory committee program and 
the antitrust laws is readily apparent. A fundamental precept of antitrust philosophy 
is that joint action by different members of an industry is suspect—and if taken in 
order to influence prices, illegal. The Antitrust Division of the Department of 
Justice strongly objects to exchanges of information regarding costs and _ prices 
by members of industry because such exchanges frequently provide a basis for ¢on- 
certed action regarding prices. 

Industry advisory committees admittedly engage in certain activities normally con- 
sidered questionable under antitrust concepts. Prices, costs, terms and conditions 
of sale, and other factors related to market behavior are the subject of discussion 
among representatives of competing companies. However, there is a marked dis- 
tinction between normal times and a period of price controls. The fact that con- 
trols are in operation indicates that the market mechanism is significantly, if only 
temporarily, suspended. The job of the antitrust laws—insuring the effective func- 
tioning of the market mechanism—obviously is affected by the existence of price 
controls. 

This does not mean that a price control program and, in particular, an industry 
advisory committee program should ignore antitrust considerations. After all, a 
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price control program is a temporary measure, while the objectives of the antitrust 
laws are of permanent concern. The OPS industry advisory committee program 
was in fact run with maximum concern for these objectives and was far more con- 
sistent with these objectives than that of OPA. 


A. The Legislative Framework 


The statutory basis for the OPS industry advisory program was contained in two 
sections of the Defense Production Act.* Section 404 provided that “In carrying 
out the provisions of this title, the President shall, so far as practicable, advise and 
consult with, and establish and utilize committees of, representatives of persons sub- 
stantially affected by regulations or orders issued hereunder.” Section 7o1 (b) (ii) 
was intended to insure that the membership of advisory committees would be 
representative. It provided that, “. . . in their formation there shall be fair repre- 
sentation for independent small, for medium, and for large business enterprises, 
for different geographical areas, for trade association members and nonmembers, 
and for different segments of the industry. .. .” 

There were a number of significant differences between the statutory basis of the 
OPS industry advisory committee program and the industry consultation require- 
ments of the Emergency Price Control Act of 1942. The principal difference was 
that the Emergency Price Control Act vested in industry a substantial amount of 
control. The 1942 Act directed the Price Administrator to appoint an IAC “at the 
request of any substantial portion of the industry.”® It further provided that “the 
committee shall select a chairman from among its members and shall meet at the 
call of the chairman,” and that the “administrator shall from time to time, at the 
request of the committee, advise and consult with the committee. . . .” 

A second difference was that the 1942 Act merely provided that the committees 
should consist “of such number of representatives of the industry as may be necessary 
in order to constitute a committee truly representative of the industry.” The Defense 
Production Act, as noted, spelled out a detailed standard for representation. 

The differences between the 1942 Act and the 1950 Act clearly made the latter 
preferable from an antitrust standpoint. The 1950 Act emphasized the idea that 
the committees were of a purely advisory nature and were to provide such advice as 
OPS might request. Under the 1942 Act, the considerable amount of initiative 
which committees had, gave them somewhat the character of independent regulatory 
bodies for the particular industry.® 


“Sections 4o4 and 701(b)(ii), 64 Strat. 807 (1950), 65 Srar. 1381 (1950), 50 U. S. C. App. 
§§2104, 2151 (Supp. 1952). 

® Sec. 2(a), 56 Strat. 24 (1942), as amended, 60 Strat. 670, 50 U. S. C. App. §g02 (1946). The 
following quotations in the text of provisions of the 1942 Act are also from Sec. 2(a). 

®*The Attorney General’s report of Dec. 7, 1950, stated: 

“Experience indicated in World War II that business advisory committees (1) were often delegated 
too much policy making power; (2) were frequently composed primarily of the larger and more 
influential members of an industry; (3) did not always make technical information exchanged in com- 
mittee conferences available to all interested members of the particular industry; and (4) engaged in 
activities outside the scope of their delegated functions.” 
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B. The Procedural Framework 


The difference between committees established by OPA and those established by 
OPS becomes even clearer when the applicable procedural regulations are compared. 
OPA spelled out the aforementioned statutory requirements in Procedural Regula- 
tion No. 13. Article IV dealing with “Operations of Committees” provided not 
merely for the election of a chairman and a vice chairman by the committee, but 
also for a secretary and a treasurer, or a secretary-treasurer. Nonmembers of the 
committee were eligible for election as secretary or treasurer. The committee also 
had the right to hire “other assistants.”* PR 13 further permitted the committee to 
receive voluntary contributions from industry representatives for committee main- 
tenance, such as salaries and expenses of the staff and traveling expenses of the 
committee members.” Trade association secretaries generally served as secretaries 
to the committees. As for the calling of a meeting, PR 13 provided for dual re- 
sponsibility. Meetings could be called by the OPA price executive who had juris- 
diction over the particular industry or by the industry chairman. While the in- 
dustry chairman, in the case of meetings called by him, had the responsibility to see 
that minutes were kept, meetings could take place without the presence of any 
government representatives. Furthermore, at meetings called by the industry chair- 
man, the makeup of the agenda was entirely in his discretion. PR 13 also provided 
for “formal committee action.” Formal action was defined as a “representation, 
recommendation or petition . . . coming from the committee . . . agreed to by a 
majority of the members present at a meeting ... at which a quorum was present.” 
Provision also was made for minority reports. 

OPS Price Procedural Regulation 2 (16 Fep. Rec. 1234 (1951)) differed markedly 
from OPA PR 13. Section 2 of PPR 2 made it clear that committees were to func- 
tion “only in an advisory capacity.” Responsibility for the appointment of commit- 
tees was vested exclusively in the Director of Price Stabilization.’’ Likewise, the 
Director had full authority to disband committees.’* As for the calling of meetings, 
this was the sole responsibility of the Director. Section 13 entitled “The Call” did, 
however, provide that the Director might call a meeting when requested by three 
committee members “if he deems it desirable.” PPR 2 also made it a specific re- 
quirement that all meetings “shall be held in Washington, D. C. and shall be under 
[the Director’s] supervision.”"* There was no comparable provision in PR 13, and 
OPA committee meetings were frequently held in hotel rooms and at trade associa- 
tion headquarters or at other places chosen by the industry. PPR 2 also required 
that the “Director of Price Stabilization or his representative shall act as chairman of 
each Industry Advisory Committee and shall preside over all Committee meetings.””* 
It also provided that “ the agenda for each meeting shall be initiated and formulated 


by the Director or his representative.”’® No provision was made for secretaries of 


committees, for committee employees, or for committee expenses. Thus, under 


* Sec. 1300.1010. ® Sec. 1300.1011. * Sec. 1300.1012. 
?° Sec. 1300.1013. i Oe 18 Sec. 11. 
GEC. 24. ™* Sec. 16. 18 Sec, 17. 
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PPR 2 the committee was simply a group of persons from an industry called in to 
advise the Director upon his request. 
C. Justice Department Requirements 

The Department of Justice took an active interest in the industry advisory com- 
mittee program from the beginning of the post-Korea mobilization program. Peyton 
Ford, the Deputy Attorney General, wrote Alan Valentine, ESA Administrator, on 
November 7, 1950, laying down the minimum requirements for the operation of 
the advisory committee program. The ietter stated that the Department considered 
that the decision as to the necessity for the formation of committees and the re- 
sponsibility for their formation rested with the particular agencies.’® 

The five requirements laid down by Mr. Ford “to minimize the possibility of 

violation of the antitrust laws” were: 

1. There must be statutory authority for the employment of such committees or 
there must be an administrative finding that it is necessary to utilize such 
committees to perform certain statutory duties. 

. The agenda for such committees and their meetings must be initiated and 
formulated by the government. 

. The meetings to be held must be at the call of and under the chairmanship 
of full-time government officials. 

4. Full and complete minutes of each meeting must be kept. 

. The functions of such committees must be purely advisory and any determina- 
tion of action to be taken must be made solely by government representatives. 


Mr. Ford pointed out that as long as IAC activities were carried on within the 
specified limits, they would not constitute an independent violation of the antitrust 
laws. He emphasized, however, that it should be made clear to committee mem- 
bers that “the Department of Justice retains complete freedom to institute pro- 
ceedings, either civil or criminal or both, in the event that any particular plan or 
course of action is used to accomplish unlawful private ends.” 

As the preceding discussion of PPR 2 indicates, the legal framework of the OPS 
industry consultation program carefully complied with the requirements set forth 
in the Ford letter. It is indicative of an element of perversity that the Antitrust 
Division never saw fit to give official approval to PPR 2. No logical reason for 
this was ever given. At no time did the Department suggest any improvements or 
even object to any specific provisions of PPR 2. In a “tie-in” maneuver which 
ought to have been particularly abhorrent to good “antitrusters,” the Department 
insisted that OPS turn over the transcript of the newsprint industry advisory com- 
mittee meeting as a precondition for Justice Department examination of PPR 2. 
For reasons discussed later.’ OPS did not comply. The Department of Justice 


*® The Antitrust Division advised OPS that it did not require the filing of IAC membership lists 
but relied upon OPS to determine the qualifications of committee members in accordance with Section 
7o1(b) (ii). 

si Pp. 660-661, infra. 
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gave its apostolic blessing to the NPA equivalent of PPR 2 which, it is worth noting, 
did not comply with the Peyton Ford requirements as closely as did PPR 2. No 
significant lesson for the future can be drawn from this.*® 


D. The Controversy over Trade Association Participation 

On May 8, 1951, Senator Maybank, Chairman of the Joint Committee on Defense 
Production, wrote to OPS Director DiSalle raising several questions regarding the 
OPS industry advisory committee program. Senator Maybank was particularly 
interested in the question of trade association participation. In his answer of May 
28, Mr. DiSalle expressed general satisfaction with the operation of the industry 
advisory committee program and pointed out that he did not consider any amend- 
ment necessary. 

On the question of trade association participation, Mr. DiSalle indicated that 
the OPS standards for IAC membership required employment with a firm. Where 
a trade association officer met the employment requirement, he was eligible for 
membership. Conversely, full-time trade association employees were not eligible. 
Attendance at meetings, Mr. DiSalle pointed out, was confined to committee mem- 
bers and qualified government personnel. Trade association secretaries could not 
sit in as observers, since OPS did not permit any observers to attend. Mr. DiSalle 
felt that the presence of observers would destroy the free give-and-take between the 
men who must live with the regulations and the men who write them. He went 
on to say that in his opinion small business was more adequately protected by having 
its fair share of committee members than by having professional advocates. Mr. 
DiSalle added, however, that OPS engaged in frequent consultation with paid 
trade association representatives, outside of the IAC program. 

Senator Maybank raised the same question regarding trade association participa- 
tion with the Department of Justice. Peyton Ford replied in a letter dated June 6, 
pointing out that it was the view of the Department of Justice that “if trade associa- 
tion executives are permitted to take part in industry advisory committee activities 
either as members or observers they may be in a position to create an atmosphere 
in which the interests of special groups rather than those of the public would 
become paramount.” He concluded that government mobilization officials could 
obtain ample industry information by direct consultation with trade associations 
rather than direct trade association participation in industry adviswry committees. 

On June 6, 1951, George P. Lamb, Chairman of the American Bar Association 
Committee on Trade Associations, testified before the Senate Banking and Cur- 
rency Committee. He advocated an amendment to Section 701 (b) (ii) to provide 
that industry advisory committees “appoint a secretary and/or counsel who may, if 


18 In addition to the Peyton Ford letter, the Department of Justice sent a second letter to the various 
agencies using industry advisory committees. In this letter, dated March 15, 1951, Assistant Attorney 
General Morison pointed out alleged improprieties. No abuses were specifically charged to OPS. The 
principal additions made by this letter to the requirements of the Peyton Ford letter were the insistence 
that “the requirements as to committees are also applicable to subcommittees, panels and other sub- 
groups.” Mr. Morison also stated that committee membership should be limited to business enterprises 
actually engaged in the industry concerned. 
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not a member of the committee, attend all meetings of such committee but without 
vote.”!8* In a highly emotional statement, Mr. Lamb set out the desirability of 
the proposed amendment. He told the story of a lawyer who was asked to attend 
an IAC meeting but was not permitted to do so because of the rule against ob- 
servers. Mr. Lamb stated that: “[the exclusion of lawyers] makes my blood freeze. 
One of the early steps in a dictatorship is to deprive citizens of the right to counsel 
of their own choosing. It should never be permitted in this country.””® 

On June 22, Peyton Ford wrote to Representative Spence, Chairman of the House 
Banking and Currency Committee, commenting on the amendment proposed by 


Mr. Lamb. He said: 


The entire notion of appointing a secretary and counsel for advisory committees is di- 
rected toward making committees self-contained entities. This is completely at vari- 
ance with the concept of the committee function of advising government officials when 
they request advice. To appoint a paid member of a trade association who is not a 
responsible government official and who is not an active member of the industry con- 
cerned to perform these functions for committees would give each such committee a 
separate status with an accompanying lack of responsibility to the government which is 
not contemplated to further the purpose which such committees should serve. Further, 
the idea of a committee counsel who is not a government official is completely violative 
of the statutory concept of the role of committees. 


Congress rejected the amendment and the statutory framework for industry con- 
sultation remained unchanged. 

E. Celler Committee Investigation 

In the summer of 1951, the Monopoly Subcommittee of the House Judiciary 
Committee (the Celler Committee) held a series of hearings on the mobilization 
program. One of the Committee’s chief points of interest was the operation of 
industry advisory committees. 

Among the things questioned by the Committee were nonrepresentativeness of 
particular committees, and trade association participation. It was also concerned 
that committees might have served as convenient vehicles for discussions by in- 
dustry members of important competitive factors unrelated to the advisory function 
of a committee; and that committees were used to gather and compile statistical 
data. In its particular examination of practices of the OPS IAC’s, the Committee 
referred to the possibility that industry advisory committees may have done more 
than simply give advice. The Committee was afraid that in certain instances actual 
policy and regulatory matters were brought up for decision by the industry advisory 
committee. 

An analysis of the specific complaints made against OPS practices raises some 
doubt as to the validity of the charges. As the Committee's report itself admitted, 
the use of the term “agreement” in the minutes of an industry advisory committee 


*8® Hearings before the Senate Committee on Banking and Currency on S. 1397, 82nd Cong., 1st 


Sess., 2343 (1951). 
19 1d. at 2342. 
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may mean simply that the committee agreed on what their recommendations should 
be or concurred with what the government proposed. The Committee’s conclusions 
run at times into certain semantic difficulties which ignore the real facts of industry 
advisory committee procedure.” 


F. The Effect of Antitrust Consent Decrees upon the Formation of 
Industry Advisory Committees 


Special problems were posed in industries subject to Sherman Act or Clayton Act 
consent decrees containing broad prohibitions against industry discussions and ex- 
changes of information. Under OPA, the practice developed of obtaining an amend- 
ment of the consent decree to permit the appointment of an industry advisory 
committee. While this settled the legal problem, it was impracticable because of 
the time and trouble involved. In many cases, delays in selecting committees and 
holding meetings could have had serious effects on regulatory programs. 

OPS was able to work out a more flexible solution. In a number of instances, 
the Department of Justice permitted OPS to hold industry advisory committee 
meetings with industries under consent decrees, requiring merely that the usual 
standards should be observed. Representatives of the Justice Department gave oral 
assurances to the Chief Counsel of OPS that the activities of these industry advisory 
committees would not be considered violations of the antitrust laws and that no 
contempt proceedings would be instituted against defendants whose officers or 
employees were members of those industry advisory committees.?! Meetings were 
held on the basis of these assurances in the corn-milling industry; the bolt, nut and 
rivet industry; and the screw-manufacturing industry. 

In other instances, OPS decided against setting up industry advisory committees 
because of antitrust problems. This was the case in the flatglass industry. The 
prohibitions of the consent decree there were so sweeping that in the opinion of 
the Department of Justice almost any discussion at an industry advisory committee 
meeting would be a violation of the decree. As there were only five manufacturers 
in the industry, OPS decided not to press the issue, and consulted individually with 
the five firms. 

A meeting of the refractories industry advisory committee was held, although 


that industry was subject to a Federal Trade Commission consent order. Chairman 
Mead had previously written to OPS on June 4, 1951, that he had no objection to 
the proposed meeting provided the requirements of the consent order were observed. 
He pointed out that certain difficulties might arise regarding the exchange of cur- 
rent and future price information by members of the industry, this being specifically 
banned under the consent order. He suggested, however, that OPS could easily 


*° This search for significant meanings where none are to be found recalls the reply made by Sigmund 
Freud to overzealous disciples who felt that there must be a significant meaning behind his cigar 
smoking. “Sometimes a cigar is just a cigar,“ the Father of Psychoanalysis reminded them. 

*" As a technical matter, the question can be raised whether the Antitrust Division can grant absolu- 
tion from a court order. Theoretically it is only the court which can modify its own order. The 
procedure which was developed, however, looked at the realities of the situation, #.c., it is the Antitrust 
Division which does the policing. 








Price Conrrots aNp Antitrust Laws 657 


enough obtain the prohibited information in writing from the individual members 
rather than at an open meeting. 


G. The Requirements for Consultation and Representativeness 
The operation of the OPS IAC program raised a number of closely related legal 
issues concerning the requirement for industry consultation and representativeness of 
committees. These were the principal questions: 
(1) What is the extent of the OPS obligation to consult with industry? 
(2) Must all consultation be through formal industry advisory committees? 


(3) What are the requirements relating to the composition of committees? 


It is clear that the OPS obligation to consult with industry was not an absolute 
one. Section 404 of the Act provided that “so far as practicable” OPS shall “advise 
and consult with and establish and utilize committees” of representatives of persons 
“substantially affected by its orders.” OPS interpreted this language to mean that 
there were two separate obligations—first, a general obligation to advise and con- 
sult, and second, a more specific obligation to establish and utilize committees. The 
limitation upon the OPS obligation was provided by the phrase “so far as prac- 
ticable.”** This clearly applied to both obligations. 

Also of some importance in spelling out the scope of the OPS obligations was 
Section 709 (50 U. S. C. App. §2159 (Supp. 1952)). It provided that all regulations 
should be accompanied by a statement indicating that “there has been consultation 
with industry representatives, including trade association representatives . . . or that 
special circumstances have rendered such consultation impracticable or contrary to 
the interests of the national defense.” The Section concluded, however, with the 
important proviso that no regulation “shall be invalid by reason of any subsequent 
finding by judicial or other authority that such a statement | regarding consultation ] 
is inaccurate.” 

OPS at all times took the position that it was within its administrative discretion 
to decide whether there were “special circumstances” which made consultation “im- 
practicable” or “contrary to the interests of national defense.” Its position was 
upheld by the Emergency Court of Appeals in Norman-Frank, Inc. v. Arnall,” a pro- 
test against the retail automobile regulation, SR 5 to the GCPR (16 Fep. Rec. 1769 
(1951)). One of the grounds of the protest was that the Director in issuing the 
regulation did not conform to the statutory requirements with respect to prior con- 
sultation with representatives of the industry affected. The Statement of Considera- 
tions accompanying that regulation stated that “No formal consultations with repre- 
sentatives of the industry have been possible because of the urgency of the situation.” 

The court, in an opinion by Judge Magruder, discussed the consultation require- 


22,4 similar qualification is contained in Section 701(b)(ii) which established detailed standards 
for representativeness, designed to assure small business participation. It provided for the appointment 
of such committees ‘“‘as shall be appropriate.” This qualification, it is reasonable to assume, is synonymous 
with the “so far as practicable” limitation of Section 404. 

23.196 F. 2d 502 (E. C. A. 1952). 
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ments at some length. He placed special emphasis on the final clause of Section 709 
which provided that no regulation should be invalid by reason of any subsequent 
finding by judicial or other authority that the consultation statement was inaccurate. 
Judge Magruder concluded (pp. 504-505): “Since it is stated by the Director that 
because of the urgency of the situation no formal consultation with representatives 
of the industry was possible, we have no jurisdiction to review the factual accuracy 
of this recital.” 

Even though the administrative finding regarding the propriety of consultation 
was not judicially reviewable, this, of course, did not mean that the requirements 
as to consultation or representativeness of the committees could be ignored or flouted. 
Sectien 709 simply indicated that Congress realized that judicial examination into 
this issue would be exceedingly difficult and unsatisfactory. Congress itself had 
potent means to insure administrative compliance with its requirement. For ex- 
ample, the Celler Committee, as has already been indicated, devoted considerable 
time to the conduct of industry advisory committees. Both the Senate and House 
Banking and Currency Committees at various hearings checked upon OPS com- 
pliance with the consultation requirement. In addition, as has been noted already,”* 
the Justice Department displayed an active interest in the conduct of the IAC 
program. The proper observance of the representativeness requirements of Section 
701(b) (ii) was one of its particular concerns. 

The adequacy of industry consultation was also raised in the Sunshine Biscuits 
case,”” a protest against CPR 36, the used steel drum regulation (16 Fep. Ree. 4451 
(1951)). The used drum business—which is of considerable importance during a 
period of steel shortage—involves three groups. First, there are the so-called “empti- 
ers.” These include all the many different businesses which obtain products in 
drums, and have empty drums to dispose. Second, there are the used drum dealers— 
scrap dealers who buy used drums from the emptiers. Third, there are drum re- 
conditioners. Sunshine Biscuits, Inc., an emptier, alleged that in the issuance of 
CPR 36 the consultation requirements of Section 404 were not complied with since 
no emptiers were represented on the Used Steel Drum Industry Advisory Commit- 
tee.2® The Director’s Opinion Accompanying Order Denying Protest admitted that 
no emptiers were represented on the Used Steel Drum Industry Advisory Committee 
but pointed out that “there was consultation with emptiers and, in fact, with the 


corporate sales agent of Protestants which represents many emptiers.” Regarding 
the absence of emptiers on the IAC, the Opinion took the following position: 


In view of the fact that emptiers as such are an extremely heterogeneous group and that 
their income from used drums is an insignificant part of their over-all income, the Di- 
rector found it impracticable to select individuals, who would be fairly representative of 


** Pp. 653-654, supra. 

*° In the Matter of Sunshine Biscuits, Inc., et al., OPS Docket No. 1036-1-P, denied Jan. 13, 1953. 

** The Statement of Considerations accompanying CPR 36 stated: “In formulating this ceiling price 
regulation the Director consulted with the Used Steel Drum Industry Advisory Committee, industry repre- 
sentatives, and trade association representatives to the extent practicable under existing circumstances, 
and has given full consideration to their recommendations.” 
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the group as a whole, for membership in the industry advisory committee. The Di- 
rector’s action pursuant to this judgment was not, in his opinion, in conflict with the 
provisions of Section 404 of the Act.*7 


The conclusion to be drawn from this case is that the “practicability” test applies 
not merely to the question of whether there must be consultation—the issue in the 
Norman-Frank case—but also with equal force to the issue of what kind of con- 
sultation there must be. Thus, in the absence of “special circumstances,” industry 
must be consulted. However, the question still remains whether, and to what extent, 
the formal industry advisory committee mechanism must be used. This, too, 
raises a question of practicability, It is likely that in the vast majority of cases 
the committee mechanism is practicable. 

One of the criteria affecting the practicability of the committee mechanism is, 
of course, the character and structure of the industry. In an industry where it 
is impossible to set up a representative committee of approximately 12 or 15 members, 
it is impracticable to use the committee mechanism. In the formation of com- 
mittees, various administrative questions are bound to arise which the Director 
must have discretion to solve. This is aptly illustrated by the used drum case. The 
used drum dealers and the reconditioners are fairly homogeneous groups whose 
membership can readily be represented through the committee mechanism. The 
emptiers on the other hand are a heterogeneous group and furthermore their eco- 
nomic concern with used drums is quite minute. Thus, the procedure used—setting 
up a formal used drum committee representing dealers and reconditioners, while 
merely consulting informally with emptiers—was clearly the most practicable way to 
consult the industry. 


H. Minutes and Transcripts of Meetings 


Troublesome questions arose as to who should have access to minutes and 
transcripts of industry advisory committee meetings. Should they, for example, be 
made available to industry generally, to the press, or to the Department of Justice? 
Both policy and legal questions were involved. 

Under OPS practice, there was a clear distinction between transcripts, minutes, 
and press releases. Transcripts were the complete verbatim statements of each 
speaker. Minutes were the organized accounts of all matters discussed at the meet- 
ings, without, however, attribution of statements to particular members. Press 
releases were summaries of the major items discussed at the meetings, again with- 
out any indication of spokesmen. 

The requirement in the Peyton Ford letter of November 7, 1950 that “full and 
complete minutes of each meeting must be kept” was incorporated in Price Pro- 
cedural Regulation 2.2° Committee minutes served two purposes: (1) to provide 
OPS with a full record of committee advice and recommendations for use in formu- 


*7 Protestant filed an appeal with the Emergency Court of Appeals; however, the case became moot 
when price controls terminated. 
28 Sec. 18, Record of Meetings. 
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lating regulatory action, and (2) to provide a record permitting the Department of 
Justice to check on whether the minimum requirements for the conduct of industry 
advisory committees were being met.”® 

As for distribution of minutes, PPR 2 said only that they “shall be mailed 
to Industry Advisory Committee Members as expeditiously as possible unless the 
Director of Price Stabilization or his representative determines otherwise, after 
consultation with the Committee.” In addition, the regulation stated that “for 
public information purposes, a summary of the meeting shall be made available to 


the press.” 
The general practice of OPS was to make minutes available only to committee 


members and the OPS branches and divisions concerned. In a few instances, the 
Department of Justice asked for and was given copies of minutes of specific meet- 
ings. In addition, upon request, copies of minutes were furnished to the Celler 
Committee over a period of several months. OPS turned down requests for minutes 
by the press, by industry, and by protestants of price regulations. 

Verbatim transcripts were taken in only about 50 of the more than 1,000 industry 
advisory committee meetings held by OPS—mainly in the early days before a 
sufficient number of trained conference writers was available. OPS policy was to 
write minutes, rather than to take verbatim transcripts, whenever possible.*° Ex- 
pense alone was a controlling consideration.** 

The only formal request for a verbatim transcript came from the Department 
of Justice,**? which asked for a copy of the transcript of the newsprint industry ad- 
visory committee meeting held on June 12, 1951. OPS refused because at the start 


*°Tetter of Aug. 23, 1951, from Assistant Attorney General Morison to the Director of Price 
Stabilization. 
8° OPS MANUAL Pt. 3, c. 11, §3.4 (Rev. 1) provided: 

“B. In rare instances stenographic transcripts will be taken. In the event of such stenographic 
transcripts, the committee and all those present at the meeting shall be notified at the opening 
of the meeting that such a record is being made, and the restrictions involved. One original 
and one copy of such stenographic record will be made and will be deposited in the restricted files 
of the ‘Office of Industry Advisory Committees’ for use only by the staff of the OPS and by the 
committee.” 

*2 Other reasons for not taking transcripts are well stated in OPA Price Operating Instruction— 
General No. 14, Nov. 1, 1944, on Formal Reports of Industry Advisory Committee Meetings: 

“Section 3. Circumstances Under Which Verbatim Transcripts or Summary Statements May 
Be Made. The normal procedure for keeping a formal record of an Industry Advisory Committee 
meeting shall be that of taking minutes only... . A verbatim transcript should be made only 
when in the judgment of the price executive exceptional circumstances warrant special treatment 
and then only when the members of the committee fully understand and accept the limitations upon 
the use of the transcript set forth in the next section. 

The practice of taking verbatim transcripts often has at least two undesirable consequences. It 
encourages the making of speeches for the record. More serious, it often prevents the development 
of a full and frank discussion of important issues. These ill effects normally outweigh any ad- 
vantages gained from the use of verbatim transcripts to support future action and to defend against 
protests. Moreover, it is a source of friction because of the necessity for refusing to honor re- 
quests from Government officials and members of the industry either for copies of verbatim transcripts 
or for making public the contents thereof.” 

** There were several informal requests for transcripts of meetings, at which, however, no transcripts 
had been taken. 
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of that meeting an OPS representative, in announcing that a transcript was being 
made, stated that it was for the confidential use of OPS. 

Moreover, the OPS view was that, as a matter of general policy, transcripts should 
not be made available to the Department of Justice, even in the absence of a state- 
ment as to confidentiality, because to do so would impair the effectiveness of the 
committee mechanism. If committee members knew the Department was going to 
review each of their utterances, they would tend to speak for the record and with 
caution and restraint.** During World War II, OPA policy also had been not to 
make transcripts available to the Department of Justice, committees of Congress, 
trade associations or litigants.** 

While it may be true, as contended by the Department of Justice, that a transcript 
is the most complete record of a meeting, one may wonder about the Department's 
interest in the newsprint transcript. Did it want simply to know whether the meet- 
ing was conducted in accordance with the minimum standards of the Peyton Ford 
letter? More likely it was interested in a little “fishing” and the opportunity to 
have a look at something not otherwise available. 

This presents an important issue for any future price control program in the event 
consideration should be given to making transcripts available to the Department 
of Justice. Perhaps it also furnishes an added reason for not making them available. 
It might turn out that statements in a transcript would be used by the Antitrust 
Division as supporting evidence for criminal or civil antitrust proceedings or to give 
leads for further investigation. It is highly unlikely that the transcript would 
contain more than circumstantial evidence or provide other than a connecting link 
in a chain of evidence. The more tenuous the link, the greater would be the cry 
of harassment by the industry affected and the more damaging the blow to the 
industry advisory committee program. 

If it should be decided under any future price control program to allow the 
Antitrust Division to see transcripts, safeguards should be laid down regarding their 
use in antitrust proceedings. 

There is also an interesting question as to possible antitrust liability in the event 
it were established that committee members had acted in concert and for a “wrong” 
purpose in making recommendations for regulatory action. After all, they have 
only an advisory role. To what extent then would there be insulation from liability 
even if the government regulations adopted their recommendations? It is the 
government alone which has the regulatory authority. The committee members 
simply advise. 

In summary then, OPS policy was to make minutes available outside of the 
agency only to committee members, the Department of Justice, and Congressional 
Committees, but to withhold transcripts completely. 


3® An excellent statement of this position is contained in a letter from Henry H. Fowler, Administrator 
of NPA, to Assistant Attorney General Morison, dated May 20, 1952. Mr. Fowler refused to make 
the transcript of the color TV meeting available to the Department of Justice, even though there had 
not been any statement as to confidentiality at the start of the meeting. 

** Memorandum of Ethel B. Gilbert to Mr. DiSalle, dated Aug. 15, 1951. 
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The statutory basis for the OPS position was Sections 704 and 705(e) of the 
Defense Production Act (50 U. S. C. App. §§2154, 2155 (Supp. 1952). 

Section 704 authorized the making of “such rules, regulations, and orders” as 
were deemed “necessary or appropriate to carry out the provisions of this Act,” con- 
taining such “classifications and differentiations . . . and reasonable exceptions” as 
werc “necessary or proper to effectuate the purposes of this Act.” 

Section 705(a) gave OPS authority to obtain “by regulation, subpoena, or other- 
wise” such information “as may be necessary or appropriate, in [its] discretion, to 
the enforcement or administration of this Act and the regulations or orders issued 
thereunder.” Section 705(e) provided that “information obtained under this sec- 
tion” [Section 705] and deemed confidential by OPS, or supplied with a request 
for confidential treatment, should not be “published or disclosed” unless there was 
a determination by OPS that “the withholding thereof is contrary to the interest of 
the national defense.” OPS interpreted the language “published or disclosed” to 
apply to any disclosure outside of the agency including other government agencies. 
OPS also construed the coverage of Section 705(a) as broad enough to include tran- 
scripts and minutes of industry advisory committee meetings.*® 

As for the distinction between minutes and transcripts, OPS felt that when 
statements were attributed to particular individuals they assumed a confidential 
character. Under Section 705(e), OPS therefore “deemed” that transcripts were 
confidential. Since minutes which, as noted, did not contain any attribution of 
statements, were not made available to the press, to industry, and to litigants, OPS 
was not wholly consistent in its application of Section 705 (e). However, it did have 
Section 704 to fall back on. 

As a matter of history, it is interesting to note that the efforts of OPS to preserve 
the confidential character of transcripts (as well as all other material which had 
been submitted under a request for confidential treatment or which OPS itself had 
deemed confidential) were given a quiet burial by Congress on June 30, 1953. After 
price controls had ended, Congress provided in an amendment to Section 705(e) 
(in part) :°° 
All information obtained by the Office of Price Stabilization under this section 705, as 


amended, and not made public prior to April 30, 1953, shall be deemed confidential and 
shall not be published or disclosed, either to the public or to another Federal agency 


*° In East Ohio Gas Company v. Freehill (U. S$. Emergency Court of Appeals No. 619, March 2, 1953), 
the court denied, without opinion, the protestants’ motion for production of the minutes of the Iron and 
Steel Scrap Industry Advisory Committee Meeting. In opposing this motion, the government relied 
on both Sections 704 and 705(e). 

8° 67 Srar. 131 (1953), 50 U.S.C. A. App. §2155(e) (1953). Apparently, the purpose of the amend- 
ment was to keep any information obtained by OPS under Section 705 from being made public—except 
to Congress and its committees and the Department of Justice. Congress may well not have been 
aware that the effect of the language of the amendment was to make available to the Department of 
Justice for use in antitrust proceedings information and data submitted by companies under a specific 
request for confidential treatment as well as information and data which OPS itself had deemed confi- 
dential. See H. R. Rep. No. 694 (Conference Report to accompany S. 1081, June 30, 1953), 83d Cong., 
Ist Sess. (1953), and statement of Congressman Wolcott on the amendment, 99 Conc. Rec. 6238-6242 
(June 9, 1953). 
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except the Congress or any duly authorized committee thereof, and except the Depart- 
ment of Justice for such use as it may deem necessary in the performance of its functions, 
unless the President determines that the withholding thereof is contrary to the interests 


of the national defense. ... 
II 


ControversiaL Pricinc SysTEMS 

Probably the single most frequent source of disagreement between OPS and the 
Department of Justice was over pricing systems employed in price regulations, 
which the Department considered had unfavorable antitrust consequences. When 
the GCPR (16 Fep. Rec. 808 (1951)) was issued, the existing pricing structure of 
the economy was, of course, frozen. In the process which followed of issuing regu- 
lations for individual industries, the OPS practice was to adopt the pricing systems 
which were in current use. This was explained in Mr. DiSalle’s letter of August 11, 


1951 to the Celler Committee: 


The policy of OPS in formulating regulations covering an industry is to employ so far 
as practicable the pricing system used by the particular industry. This is necessary in 
order to avoid disruption of the industry and to stem the inflationary pressures as quickly 
as possible. It is not the function of OPS to bring about changes in the going practices of 
American business, nor is it possible to initiate a new pricing system for every industry. 


This policy meant that in some instances OPS ceiling prices were expressed in 
terms of basing points, zones, and uniform delivered prices. At the same time, 
OPS was well aware of the possible illegality of these systems under certain circum- 
stances.”* 

OPS did not adopt this policy, however, because of any belief that it was precluded 
by law from changing existing pricing systems. As a matter of fact, it construed 
the prohibition in Section 402(g) of the Act (50 U. S. C. App. §2102(g) (Supp. 
1952)) against compelling “changes in the business practices, cost practices or 
methods, or means or aids to distribution, established in any industry” as not apply- 
ing to pricing practices.** Nonetheless, it considered that pricing practices should 
not be changed unless necessary to achieve significant stabilization objectives. 

It was clear that pricing practices involved in determining prices would in many 
cases be upset in establishing ceiling prices—as, for example, an industry’s practice 
of increasing prices to reflect specific cost increases. However, the same stabilization 

87 Mr. DiSalle, in his letter of Aug. 11, 1951 to Chairman Celler, stated: 

“The Chief Counsel of OPS advises me that there has been no ruling declaring that multiple 
basing point price systems are illegal per se. The Cement Institute case (FTC v. Cement Institute, 
333 U. S. 683) is predicated on a finding of collusion and concerted action to maintain a basing- 
point delivered price system for the purpose of suppressing competition. It is possible that a 
multiple basing point price system might, in and of itself, constitute evidence of discriminatory 
pricing, subject, however, to the ability of a company or companies involved to rebut this evidence 
by showing that the price discriminations were the result of good faith efforts to meet competition. 
Cf. Corn Products Co. v. FTC, 324 U. S. 726; FTC v. Staley Co., 324 U. S. 746.” 

®8 Memorandum, Section 402(g) of the Defense Production Act of 1950, as Amended, Does not 
Apply to Pricing Practices, in Hearings before the Senate Committee on Banking and Currency on S. 
2594 and S. 2645, Pt. 2, 82nd Cong., 2nd Sess. 1301 (1952). 
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considerations were not involved in an industry’s method or system of expressing 
prices. A distinction, thus, was made between pricing practices related to determin- 
ing prices and those related to the manner of expressing prices. 

The Celler Committee dealt specifically with this matter in its report, stating 
in a recommendation to the Director of Price Stabilization:*® 


The Subcommittee is concerned about the issuance of price regulations framed in terms 
of basing-point systems, zone-price systems, and other uniform delivered price systems. 
It therefore recommends that before any regulation which would employ a basing-point 
system, a zone system, a uniform-delivered-price system, or a form of price leadership is 
issued, you officially consult with the Attorney General to obtain his opinion as to the 
effect of the issuance of such a regulation on the competitive economy. It is also recom- 
mended that you maintain general liaison with the Attorney General in the promulga- 
tion of other pricing orders which may adversely affect the competitive structure of in- 
dustry. 


In a memorandum to the Director of Price Stabilization dated January 12, 1952, 
the Chief Counsel of OPS, commenting upon this recommendation of the Celler 
Committee, stated :*° 


As to the recommendation that we “officially consult with the Attorney General” 
before specified types of regulations are issued, it is my view that we should not depart 
from the policy which we have already ‘-fined, i.e., avoiding the disruption of existing 
marketing and pricing methods to the extent possible. 


It is my view that the present procedure has the advantage of affording us an op- 
portunity to obtain the views of the Department of Justice without at the same time having 
the Department placed in the position of reviewing proposed regulations on an individual 
basis. The technique of carrying this out must rest with OPS because of its responsibility 
under the Act. 


Subsequently, on December 15, 1952, Chairman Celler wrote the Director of 
Price Stabilization asking what action had been taken upon the Committee’s recom- 
mendation. The Director, in his reply of January 19, 1953, referred to his earlier 
letter of August 11, 1951, to the Committee,*’ and said that OPS had been following 
the policy there expressed. He further stated: 


As for general liaison with the Department of Justice, this has been constantly main- 
tained, an Associate Chief Counsel having been designated to perform that function. In 
turn, a representative of the Antitrust Division has carried out a like function for the De- 
partment of Justice. Consultation with the Department has been frequent and in several 
important instances action requested or suggested by the Department of Justice has been 
taken as indicated below. In essence this consultation has been on a selective basis and 
has been had whenever it appeared that significant antitrust questions have been involved. 
I recognize that the policy we have adopted with respect to consultation does not go to 
the full extent recommended by the Subcommittee. 

8° THe MOosiLizATION PROGRAM, REPORT OF THE SUBCOMMITTEE ON THE STUDY OF MoNoPoLy PowER 
OF THE House CoMMITTEE ON THE JupiciaRy, H. R. Rep. No. 1217, 82nd Cong., 1st Sess. 101 (1951) 
[hereinafter referred to as CELLER CoMMITTEE REPORT]. 


“°Memorandum of Harold Leventhal to Michael V. DiSalle, dated Jan. 12, 1952. 
*' P. 663, supra. 
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The recommendation of the Celler Committee for advance consultation with the 
Department of Justice before the issuance of any regulation involving any of the 
“questionable” pricing systems, simply would not have been workable. Indeed, the 
Department itself never advocated that course to OPS. Considerable delay in the 
issuance of urgently needed regulations, many of which were long overdue, would 
undoubtedly have resulted. 

Furthermore, a policy of changing an industry’s pricing system to comply with 
the Department’s preferences would have raised some very fundamental questions. 
Mere suspicion of collusive action or speculation that perhaps the antitrust laws 
were being or would be violated certainly would not have justified OPS’ changing 
an existing pricing system. This was so despite the policy expressed in the Defense 
Production Act that the powers conferred should be carried out in a manner designed 
to maintain and further the American system of competitive enterprise. Even if 
the Department had some evidence of illegal use of an existing system in a par- 
ticular case, a delicate question would have been presented as to the extent to which 
administrative j»dgment should be substituted for judicial decision. The price con- 
trol powers were not intended to provide an opportunity for the elimination of 
pricing practices deemed harmful by the Department of Justice. 

There were a number of instances in which, as a result of consultation, OPS 
regulatory action took into account viewpoints of the Department of Justice. The 
following are examples. 

1. Before the OPS issuance of CPR 162 (17 Fen. Rec. 7144 (1952)), establishing 
ceiling prices for beet pulp products, the Department advised that the proposed 
use of a basing point system might be prejudicial to its proceeding against certain 
members of the industry against whom a complaint had been filed alleging the 
illegality of that system. Several conferences were held between representatives of 
OPS and the Department but there did not appear to be any feasible alternative. 
At that time, consent decree negotiations were under way and the Department 
asked that issuance of the regulation be held up temporarily. OPS agreed, but the 
negotiations were not concluded within the brief period anticipated. OPS advised 
that it would be necessary to issue the regulation and the Department informally 
agreed. Before issuance, however, a copy of the regulation was submitted to the 
Department and it made several suggestions, including addition of the following 
language: “Should compliance with the regulation conflict with the provisions of 
any judgment subsequently entered, prompt steps will be taken to amend the regu- 
lation accordingly.” OPS incorporated these changes in the Statement of Considera- 
tions to the regulation. 

2. Supplementary Regulation 22 to the GCPR (16 Fen. Rec. 3831 (1951) ) authoriz- 
ing American Can Company and Continental Can Company to raise prices for 
leasing container-closing machines to compensatory levels was issued by OPS at the 
specific request of the Department of Justice. Decrees had been entered against 
these companies in suits brought by the Department of Justice alleging that they had 
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leased their machinery at nominal rentals, well below actual cost, for the purpose 
of inducing lessees to purchase their cans rather than those of competitors. Since 
the purpose of the judgments, which required the companies to raise their prices 
to compensatory levels, was to restore competition within the industry, OPS con- 
sidered that the resulting increase in ceiling prices was consistent with the Defense 
Production Act. 

A special regulation had to be issued to permit the companies to comply with 
the court decrees. This obviously was a cumbersome technique. For that reason, 
OPS subsequently developed a general adjustment procedure to take care of similar 
cases. Under this procedure which is discussed below,*? adjustments could be 
made by means of letter orders. 

3. As initially drafted, CPR 17 (16 Fep. Ree. 3033 (1951)), establishing ceiling 
prices for most petroleum products, contained a provision which would have allowed 
wagon sellers to price on the basis of a designated wagon seller near a marketing 
territory. This technique had been used by OPA and had advantages of admin- 
istrative simplicity. The Antitrust Division advised that this pricing system was 
being challenged in several pending antitrust suits and requested that it not be in- 
cluded in the proposed regulation. In accordance with this request, the provision 
was omitted. 

There were also situations in which the Department of Justice questioned OPS 
regulatory action, but feasible alternatives could not be worked out by either agency. 
The following are examples: 

1. In 1951, before the issuance of CPR 110 (16 Fep. Rec. 12872 (1951) ) establish- 
ing ceiling prices for copper wire mill products, OPS informed the Department that 
because of uneven price increases in the industry following the Korean outbreak 
the ceilings produced by the general freeze (GCPR) were completely distorted and 
therefore the only practical regulatory action was to establish uniform ceiling prices. 
OPS advised the Department that since the number of separate items produced 
by the industry exceeded one million, the only feasible technique for expressing ceil- 
ing prices was to utilize portions of the pricing books of several of the principal 
producers. While it would have been possible to spell out ceiling prices in ap- 
pendices to the regulation, the necessary cost and time were prohibitive. 

The Department objected to the method proposed by OPS on the grounds that 
the industry might cite the regulation as government blessing for “price leadership.” 
However, it was unable to suggest any feasible alternative. The Department per- 
sisted in its objections after the regulation was issued and OPS suggested the possi- 
bility of either amending the Statement of Considerations to explain fully the reasons 
for using the particular technique or sending a letter to the Antitrust Division, which 
could in turn be sent to the industry. OPS felt either of these steps would largely 
offset the possible adverse effects which the Department feared might result when 
the price control program was ended. The Department never responded directly 
to these suggestions, but continued to express dissatisfaction with the regulation. 


*2P. 670, infra. 
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2. In April 1952, the Department requested OPS to consider revision of Supple- 
mentary Regulation 4 to CPR 7 (17 Fep. Rec. 2485 (1952)), which authorized the 
establishment of uniform ceiling prices for sales at both retail and wholesale of 
certain branded articles. Under this regulation, uniform wholesale and retail ceilings 
were established upon application by the manufacturer of the particular article. 
By means of this regulation OPS, in effect, gave recognition to “fair-trading.” OPS 
had issued this regulation because it felt that specific—and uniform—dollars-and- 
cents ceiling prices, were far more effective from a price control standpoint than 
ceilings which depended upon individual-formula computations by hundreds or 
even thousands of different resellers. With pre-ticketing—having the manufacturer 
“ticket” the article with its retail ceiling price—both consumers and enforcement 
officials could tell at a glance whether there was compliance with ceiling prices. 

The Department argued that the regulation was inconsistent with the objectives 
of the antitrust laws as it appeared to place the government in a position of encour- 
aging both vertical and horizontal price fixing in consumer goods industries. In 
his reply of April 28, 1952, the Director of Price Stabilization answered Assistant 
Attorney General Morison’s objections in detail. With respect to the regulatory 


technique, the Director stated: 


I believe the matter under discussion encompasses questions which are far broader 
than those arising under Supplementary Regulation 4. It has been the practice of OPS as 
it was the practice of OPA to fix dollar-and-cent ceiling prices for vast ranges of com- 
modities and to fix the ceiling prices for commodities in terms of flat markups over cost. 
In employing these methods of pricing, the Agency based its dollar-and-cent ceiling prices 


and the prices derived through the application of flat markups upon prices as they existed 
in some base period, with variations which took account of increasing or decreasing costs. 


As for the antitrust aspects, which seriously disturbed the Department, the follow- 
ing excerpt from the Director’s letter is of particular significance: 


One very important feature of the regulations should not be overlooked: manufacturer 
and wholesaler applicants do not themselves determine reseller prices. In the first place 
the prices established under the regulation are ceiling prices and, as stated above, each 
seller is free, so far as OPS is concerned, to sell at any price he wishes below the ceiling 
price. Secondly, manufacturers and wholesalers, when they apply merely suggest ceiling 
prices to the Agency. These suggested prices often are not the prices which the applicants 
themselves would have fixed. They are prices which, under the standards prescribed in 
the regulation, must provide resellers with their base period markups. Thus it is the 
Agency and not the seller, which in all cases determines the price. 


Here also, the way was left open for the Department of Justice to suggest modi- 
fications. 

3. The Department of Justice also objected to the OPS ceiling price techniques 
for new and used passenger automobiles. Under SR 5 to the GCPR (16 Fep. Rec. 
1769 (1951)), dealers determined ceiling prices for new cars by reference to manu- 
facturers’ suggested price lists, and for used cars by reference to official used car 





668 Law aND CONTEMPORARY PROBLEMS 


guides.** Both of these techniques were explained in the Statement of Considerations 
as temporary measures to correct the distorted prices during the GCPR base period. 

Following earlier conferences between OPS and Department of Justice repre- 
sentatives, at which OPS said that it proposed to abandon these temporary measures, 
Assistant Attorney General Morison wrote the Director of Price Stabilization on 


June 5, 1951: 


We consider that all of such practices constitute positive deterrents to competition and 
that they create opportunities for conspiracies and combinations in restraint of trade. 
Investigations conducted by us in the past and those which we now have under way 
have made it plain that such pricing techniques are devices frequently used for the 
violation of the antitrust laws. We would consider it particularly unfortunate if such 
pricing techniques are given the blessing of a governmental administrative body. 


On November 15, 1951, OPS issued CPR 94 (16 Fep. Rec. 11639 (1951)), elim- 
inating the determination of ceiling prices for used cars by reference to the guide- 
books and establishing dollars-and-cents ceiling prices. These ceilings were arrived 
at by harmonizing prices in the major guidebooks, utilizing other current market 
information, and applying a depreciation factor. OPS action was dictated not so 
much by antitrust considerations as by the unworkability of the previous technique. 
For instance, different guidebooks occasionally showed different prices for the same 
automobile. Furthermore, guidebook prices for the GCPR base period soon became 
unrealistic as they did not reflect subsequent depreciation. 

On October 15, 1951, OPS issued CPR 83 (16 Fep. Rec. 10594 (1951) ) which pro- 
vided for the establishment of dollars-and-cents ceiling prices for retail and whole- 
sale sales of new passenger automobiles. These ceilings were based upon the manu- 
facturers’ ceiling prices plus existing dealer markups. Use of the manufacturers’ 
suggested price lists by individual sellers was thus eliminated. Allowable charges 
were also specified in the regulation. 

Powerful opposition developed from the National Automobile Dealers Associa- 
tion which insisted that dealers should be permitted to employ their individual base 
period pricing practices, particularly for the allowable charges specified in the 
regulation. The Association said that CPR 83 introduced a uniformity which had 
not theretofore existed. It also objected to the “roll back” imposed on a small 
percentage of dealers by the 5 per cent limitation on the “preparation and condi- 
tioning” charges. 

Finally, on August 18, 1952, the Director of Price Stabilization issued a revision 
of CPR 83 (17 Fep. Rec. 7572 (1952)). Under this revision, a dealer was authorized 
to set his ceiling prices upon the basis of his base period practices, including use 
of the manufacturer’s suggested list price (so long as it did not result in a markup 
higher than that of the base period), and to make whatever additional charges he 
made in his base period. Where the manufacturer's suggested list price would pro- 


** The issue as to the use of manufacturers’ suggested list prices for new cars was first raised by auto- 
mobile dealers in Texas who claimed that the Texas antitrust laws forbade their use. 
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duce a markup lower than that of the base period, the dealer was permitted to use 
his own base period markup. 

Manufacturers’ suggested price lists were also used for establishing resellers’ 
ceiling prices in CPR 67 (16 Fep. Rec. 8352 (1951)) covering machinery and related 
manufactured goods. This technique greatly facilitated administration and en- 
forcement of price control in this area. Moreover, the use of manufacturers’ price 
lists had been long established industry practice. In some industries subject to the 
regulation, the number of different parts and accessories sold by a single reseller 
might run as high as 300,000. Use of manufacturers’ suggested price lists sub- 
stantially reduced the burden on resellers in determining their ceiling prices. 

As a practical matter, it would have been almost impossible to deny resellers 
the use of manufacturers’ published price lists. Traditionally they operated that 
way. The sheer numbers of items, particularly in the field of automotive and 
machine parts, made it practically impossible to expect resellers to make individual 
calculations of ceiling prices and print their own price lists. Normal business 
practice was clearly to the contrary. 

At the same time, the manufacturers did not have carte blanche in computing 
their suggested list prices. Under CPR 67, these list prices had to be determined 
in accordance with the applicable regulation,** and could not be used by resellers if 
the manufacturer had changed his discount structure since Korea.*® 

No objection to CPR 67 was ever voiced by the Department of Justice, although 
it possibly may not have been aware of the regulation. 


The Robinson-Patman Act 


Virtually all techniques for establishing ceiling prices used by OPS took account 
of industry pricing practices during a prior base period. Sellers were usually re- 
quired to maintain the same price relationships between various classes of pur- 
chasers, as well as the same terms and conditions of sale,** which they had in 
effect during the base period. As a general rule, OPS regulations were relatively 
inflexible when dealing with terms and conditions of sale. Very few regulations 
made provision for modifications of terms and conditions of sale. On occasions, 
the requirement to maintain customary price relationships and terms and condi- 
tions of sale led to conflicts with the Robinson-Patman Act, for some sellers were 
frozen with differentials between purchasers which were “discriminatory” under 
the standards of the Robinson-Patman Act. 

Unlawful price discrimination between purchasers could, of course, be eliminated 

** Sec. 3(a)(3) of CPR 67. 

*’ SR 2 to CPR 67, issued June 25, 1952, did make provision for use of manufacturers’ published price 
lists in certain instances where they had changed their discounts since Korea. 17 Fep. REG. 5722 (1952). 
However, OPS approval was required. See also, CPR 30, Amendment 44, issued January 12, 1953, which 
authorized manufacturers, upon approval of OPS, to make limited changes in list prices and discounts. 
18 Fep. REG. 249 (1953). 

“°Under the heading of “Terms and Conditions of Sale” were included delivery terms, cash, trade 


and volume discounts, allowances, premiums and extras, deductions, guarantees, warranties, and servicing 
terms. 
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in one of two ways: by increasing the price to the lower-price customer or by de- 
creasing the price to the higher-price customer. Under price controls, the first al- 
ternative was normally not available. The second alternative, on the other hand, 
might have imposed a substantial hardship on the seller. An equitable solution 
to this dilemma had to be developed. 

OPS issued General Overriding Regulation 18 (16 Fev. Rec. 8830 (1951)) to 
enable sellers to apply to OPS for an adjustment of their ceiling prices in order to 
comply with the Robinson-Patman Act. A seller was permitted to increase some 
ceilings provided that at the same time he decreased others. GOR 18 required him 
to make a showing that the proposed ceiling price differentials on a weighted 
basis would result in no greater over-all realization than he had had during a repre- 
sentative period prior to the freeze. Applications for adjustment under GOR 18 
were permitted in all cases where the FTC or a court had made a finding that an 
illegal price discrimination existed. In addition, a seller was permitted to file for 
an adjustment if he had “reasonable grounds,” supported by an opinion of counsel, 
to believe that the maintenance of his existing price differentials would be dis- 
criminatory. 

GOR 18 had proved useful for permitting individual adjustments to deal with 
Robinson-Patman Act violations. On May 7, 1952, Revision 1 (17 Fep. Rec. 4236 
(1952) ) was issued which expanded the scope of GOR 18 to permit sellers to make 
changes in their prices, required by the Sherman and Clayton Antitrust Acts. In a 
prior case, a separate regulation had to be issued in order to make an adjustment 
required by the Sherman Act. This, of course, was an unduly cumbersome pro- 
cedure. 

Unlike the provisions relating to the Robinson-Patman Act, adjustments on anti- 
trust grounds would not be granted where the seller merely had “reasonable grounds” 
to believe his prices were illegal. Applications could only be filed by sellers who had 
been found to be violating the Clayton or Sherman Antitrust Acts, and where the 
judgment or decree of the court required a price increase over OPS ceilings. GOR 
18 was also available to sellers operating under a judgment or decree prohibiting 
them from increasing prices without court approval and where courts had later 
approved prices higher than OPS ceilings. Unlike the Robinson-Patman Act ad- 


justments, no balancing decreases were required. However, authority was reserved 


in the Director to require compensatory decreases where he considered this neces- 
sary.*7 


‘7 Under GOR 18, a total of 14 orders was issued. Eleven of these dealt with Robinson-Patman 
Act cases. In ten of the eleven orders, relief was granted. Of the ten, nine of the adjustments were 
made simply on a showing that applicant had “reasonable grounds” to believe that his price differentials 
violated the Robinson-Patman Act. In one case, the adjustment was made following a FTC proceeding 
in which the applicant had stipulated that he would change his differentials. Three adjustment orders 
were issued in Sherman Act cases. All three affected sellers operating under court decrees who were 
not permitted to change prices except on court orders. In the three cases the OPS orders simply confirmed 
the court orders thereby permitting the seller to use the higher prices the court had previously approved. 
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Ill 


VoLUNTARY AGREEMENTS AND PRoGRAMS 


Voluntary agreements and programs entered into by industry at the request of 
the government were expressly authorized by Sections 402(a) and 708 of the De- 
fense Production Act (50 U. S. C. App. §§2102(a), 2158 (Supp. 1952)). Indeed, 
the OPS position was that the Act required voluntary methods to be tried before 
mandatory price controls could be imposec 

The Act gave express exemption from the antitrust laws, provided the statutory 


j.48 


procedure was followed." 

1. Section 708(b) immunized any “act or omission to act .. . if requested by the 
President pursuant to a voluntary agreement or program” approved by him and 
found by him “to be in the public interest as contributing to the national defense.”*° 
A copy of each “request” and “any modification or withdrawal” was to be furnished 
to the Attorney General and the Chairman of the FTC, and published in the Federal 
Register. 

2. In addition, Section 708(c) required any official, to whom the President’s 
power under Section 708 was delegated, to consult with the Attorney General and 
the Chairman of the FTC not less than 10 days before “making any request” and to 
obtain the approval of the Attorney General to “any request.” 

Except for a voluntary agreement in the steel industry, discussed later, OPS made 
no use of the Section 708 procedure. Nevertheless, a number of voluntary stabiliza- 
tion measures were undertaken before formal price controls were instituted. Ques- 
tions were afterwards raised, and in particular by the Celler Committee, as to why 
the Section 708 procedure was not followed. 

With the onrush of inflation following the Chinese Communists’ intervention in 
Korea in November of 1950, and in the absence of any economic preparedness to 


*® Memoranda on The Legislative History with Respect to Requirement that Voluntary Methods Be 
First Utilized, and Price Stabilization by Voluntary Action before Mandatory Controls Are Imposed, in 
Hearings before the Senate Committee on Banking and Currency on S. 2594 and 2645, Pt. 2, 82nd Cong., 
2nd Sess. 1274 and 1277 (1952). ' 

*° The views of the Attorney General on this matter were stated in a letter to the Chairman of the 
Senate Committee on Banking and Currency: 

“The desire for legislation of this type results in part from the fact that operations under 
statutes of the type involved in S. 3936 and the conditions that bring about the enactment of such 
statutes, occasionally demand some departure from the traditional and independent methods of 
operation that characterize our business economy in normal times. In addition, it results from 
the fact that businessmen desire assurance that their cooperation with both Government and other 
businessmen, which becomes necessary under the circumstances, will not be viewed as antitrust 
violations. By providing an exemption of this type, the thought is that certain delays and mani- 
festations of noncooperation can be avoided.” 

Hearings before Senate Committee on Banking and Currency on S. 3936, 81st Cong., 2nd Sess. 196 
(1950). 

°° The Celler Committee called attention to the anomaly of having only the act or the omission 
to act exempted from the antitrust laws and not the agreement. Also the Celler Committee pointed out 
the confusion in actual administration of Section 708 between the “agreement” and the “request’”’ for 
certain “acts or omissions to act,” and raised the question whether each subsequent act under a single 
agreement had to be separately requested and in turn approved in advance by the Attorney General. 
CELLER COMMITTEE REPORT, op. cit. supra note 39, at 20 and 21. 
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meet the situation, hastily improvised steps were taken to forestall further price 
increases in several of the basic industries characterized by administered pricing and 
few producers. Meetings were called by stabilization officials, and company repre- 
sentatives were orally requested to refrain from further price increases without ad- 
vance notice to ESA. 

Understandings on this basis were reached in primary copper, primary lead, pri- 
mary zinc, sulphur, and ammonia. A similar arrangement was made for anti- 
freeze compounds. These informal, oral understandings were regarded only as 
“gentlemen’s agreements.” It is unlikely that any thought was given to their 
enforceability—the prestige of the few producers being sufficient assurance against 
breach. Also, in some instances, generous increases had already been taken. No effort 
was made by ESA or OPS to supplant these loose understandings with more formal 
agreements before the general freeze was imposed. 

There was no clearance with the Attorney General under Section 708 of any of 
these arrangements—in fact, Section 708 was not regarded as applicable.*? Mr. 
DiSalle took the position in the hearings before the Celler Committee that these were 
simply “appeals”—not agreements—and therefore were not covered by Section 708.°% 

The Celler Committee was critical of this distinction, stating :°* 


The subcommittee recognizes the theoretical distinction between an agreement and 
an appeal, but seriously questions the wisdom of relying on it as a sufficient protection to 
the members of the industry who participated. ... If there is substantial danger that 
a court would conclude that the competitors were parties to an agreement, they should be 
given the protection of a section 708 exemption, even though the arrangement be little 
more than an appeal and contain no provision for enforcement. 


In some industries, for example rayon, producers were reluctant to meet with 
ESA and consider stabilization measures without some definite assurance of De- 
partment of Justice approval. Prompted no doubt by such industry reaction and 
also by a desire to have formal guidance in this area, Francis Whitehair, General 
Counsel, ESA, wrote to the Attorney General on January 10, 1951, stating in part: 


We believe it would be in the national interest and in accordance with the spirit of 
the Defense Production Act if we were in a position to assure industry members that their 
full and frank discussions of prices within the confines of our agenda and meetings, 
and their commitments to hold prices at our request pending study by this Agency, will 
not, in and of themselves, render participants liable under the antitrust laws (emphasis 


added). 4 


In his reply of January 16, 1951, rejecting Mr. Whitehair’s views, Assistant At- 
torney General Morison stated: 


** Most of these meetings were held in the early part of January 1951. 

5? Reports of the copper and sulphur meetings contained in memoranda from the General Counsel 
of ESA to Mr. Alan Valentine, Administrator, indicate that some of the industry representatives in- 
quired as to the effect of the antitrust laws and whether Department of Justice approval was necessary. 

°° CeELLER CoMMITTEE REPORT, op. cit. supra note 39, at 13. 

Old: at a4. 
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As described by you, such agreements appear to constitute voluntary agreements under 
Section 708 of the Act. Such agreements would, of course, be subject to the requirements 
of Sections 708(b) and (c) of the Act, including consultation with the Attorney General 
and the Chairman of the Federal Trade Commission, and approval by the Attorney 
General. 


In retrospect, it is unlikely that the Department of Justice gave any thought to 
taking action in these cases or even felt that they were of any real consequence from 
an antitrust standpoint. The problem quickly became moot, however. The GCPR, 
issued on January 26, 1951, superseded all of these informal arrangements. 

Another type of voluntary action had been resorted to earlier. Here also ques- 
tions as to the applicability of Section 708 were later raised. On December 20, 
1950, the following telegram was sent by ESA to 250 large manufacturing concerns: 


In order to help our efforts to combat inflation, we request that you advise this agency 
at least seven days before announcing any price increase covering any standard list product 
or product line on which your annual volume is more than $500,000. We are making 
this request of a selected number of companies in important price areas and count upon 
your cooperation. Receipt of this information by us does not imply approval or dis- 
approval of such increases. 


As might be expected, the responses varied. In some instances, the ESA re- 
quest was accepted. Regardless of the type of reply, these measures also were not 
considered by ESA as voluntary agreements subject to Section 708, but only as hold- 
the-line appeals. The Department of Justice appeared to agree with this interpre- 
tation. In his letter of January 16, 1951 to Mr. Whitehair, Assistant Attorney Gen- 
eral Morison stated: 


The issuance of communications to members of industry requesting certain pricing 
action on the part of industry members is also considered to be entirely proper so long as 
such communications do not constitute a request for a voluntary agreement under Section 
708 of the Act. Thus, if the Agency initially dispatches such communications without 
prior consultation with industry and with the view of obtaining an individual commit- 
ment from each member, or, if, after a meeting in which preliminary data have been 
secured and no agreement has been sought or reached, the Agency subsequently determines 
to send such communications, the action is not deemed to be a voluntary agreement. 


However, in his letter of December 18, 1951, Mr. Morison raised a further point 
which might throw some doubt on the January 16 interpretation. He stated: 

Further, agreement by individual business enterprises to follow a particular re- 
quested course of action constitutes a voluntary agreement requiring approval if in fact 


the individual is agreeing to follow the requested course of action in consideration of a 
similar agreement on the part of other business enterprises. 


It will be noted that ESA’s telegram of December 20 indicated that the same 
request was being made of a number of other companies. Who is to say that agree- 
ment by any one company was not influenced in whole or in part by its understand- 


ing that the same agreement was being made by other companies? 
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Another example of voluntary action was a wire sent by ESA on December 26, 
1950, to four petroleum producers in Michigan requesting that they rescind a 12 
cent a barrel price increase on crude petroleum. Whether formal approval by the 
Department of Justice would be required was discussed informally with a repre- 
sentative of the Antitrust Division. It was his opinion that Section 708 did not 
apply because the telegram called for individual and not group action. While it 
is true that the tlelegram was addressed individually to the producers, nonetheless 
all were being asked to comply. In addition, each producer knew the same telegram 
was being sent to the other producers. 

The Celler Committee also felt that there was a valid distinction between agree- 
ments made at a meeting and those made as a result of written requests to the 


55 


individual members of an industry. It stated in its report: 


The Assistant Attorney General thus differentiated between requests for voluntary 
cooperation made at industry meetings attended by several competitors and individual 
requests forwarded directly to the several companies whether or not subsequent to a meet- 
ing at which preliminary data are secured. The difference between the two situations is 
that in the latter case there is quite clearly no agreement among the industry members, 
whereas in the former instance there would be a danger that the voluntary undertakings 
made by several competitors at a joint meeting would be regarded as an agreement among 
the industry members, and not just a series of individual agreements between particular 
companies on the one hand and the Government on the other. 


The suggested distinction is at best subtle and highly artificial. It is difficult to 
tell what motivates persons in agreeing individually to a request to take certain 
action, whether they are together in the same room or apart in their separate places 
of business. This is particularly true where it is known in each case that the same 
request is being made of others. 

Measures like the “hold-the-line” telegrams and the informal understandings 
in nonferrous metals, sulphur, and ammonia are employed only at the outset of a 
price control program, when staff is small, procedures and policies are being de- 
veloped, and time pressures are heavy. They are only stopgaps to be replaced 
promptly by more formal action and are of limited value. Yet at the same time they 
may have beneficial short-run effects. It is hard to see that they raise any real 
antitrust issues. After all, they amount only to an undertaking by industry mem- 
bers to give advance notification to the price control agency before making any 
price increases. They are totally unlike voluntary agreements, such as those relating 
to production pools and exchanges of technical information.”® 

In any future price control program where similar voluntary undertakings of a 
purely temporary nature might have to be employed (since we cannot assume that 
there will be any real preparedness to meet the situation), it would be helpful if the 

0d: at 25. 

°° For an excellent summary of the principal voluntary agreements approved by the Attorney General 
under Sec. 708, see Abrams, Antitrust Laws in National Emergency, 36 MINN. L. REV. 490, 500-503 
(1952). 
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statutory grant of authority for exemption from the antitrust laws were broader and 
less rigid. The price control agency should be empowered to get the approval of the 
Attorney General for specific types of voluntary actions or programs and then simply 
advise him of the individual actions taken.*’ If this authority were available, the 
price control agency should obtain the approval of the Attorney General for each 
type of voluntary action contemplated including even such actions as the “telegram 
requests” to refrain from increasing prices without advance notification. By obtain- 
ing the Attorney General’s approval, antitrust misgivings that might arise in the 
minds of industry would be avoided and greater cooperation should result. 

The purpose of obtaining exemption from the antitrust laws is to permit vol- 
untary action in furtherance of the price control objectives where a violation of the 
antitrust laws either would or might result. Technically, the exemption is needed 
only where there would be a violation. It is preferable, however, to obtain the im- 
munity whenever there is any doubt as to legality. Where industry is requested by 
the price control agency to participate in voluntary undertakings, it is entitled to 
the full statutory protection. 

Steel Voluntary Agreement 


The only formal voluntary agreement in the price control area was on steel 
mill products. Individual letters were sent by ESA on January 15, 1951, to all 
members of the industry requesting that no price increases be made without giving 
ESA 20 days’ advance notice. Approximately 140 steel mill producers accounting 
for about go per cent of the industry output agreed to this request. The Section 
708 procedure was followed here. Both the Federal Trade Commission and the 


Attorney General were consulted; the approval of the Attorney General was ob- 


tained; and the “agreement” was published in the Federal Register. 


As to the extent of the antitrust immunity granted, the Attorney General's letter 
of approval stated “it should be clearly understood that any antitrust immunity con- 


57 The Celler Committee has pointed out the difference in approach under Section 708 and that 
employed in World War II, referring to a letter written by Attorney General Jackson on April 29, 1941, 
reading in part: 

“Requests for action within a given field, such as the field of allocation of orders, shall be made 
only after the general character of the action has been cleared with the Department of Justice. 
If the general plan is approved, thereafter each request for specific action carrying out such plan 
shall be made in writing and shall be approved by the office of the general counsel of the Office 
of Production Management or the office of the general counsel of the Office of Price Administration 
and Civilian Supply, but need not be submitted to the Department of Justice. In the case of any 
change in the personnel of such offices or if serious practical difficulties arise, this latter arrange- 
ment may be revoked upon notice from me. 

“Acts done in compliance with the specific requests made by the Office of Production Man- 
agement or the Office of Price Administration and Civilian Supply and approved by their general 
counsel in accordance with the procedure described in this letter will not be viewed by the De- 
partment of Justice as constituting a violation of the antitrust laws and no prosecutions will be 
instituted for acts performed in good faith and within the fair intendment of instructions given by 
the Office of Production Management or the Office of Price Administration and Civilian Supply 
pursuant to this procedure.” CrELLER CoMMITTEE REPORT, OP. cif. supra, note 39, at 20 n. 39. 

®® The text was published in the Federal Register. 16 Fed. Reg. 555 (1951). Actually, except for 
the greater formality, the “agreement” here did not differ materially from the December 20, 1950, telegram 
to the 250 manufacturing concerns and the wire to the Michigan petroleum producers. 
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ferred by the Act extends only to those actions taken during its duration and in 
accordance with the specific request approved by me.” 

While the agreement was undoubtedly regarded as a temporary measure at 
the time it was made, even though it had no fixed termination date, it continued in 
effect throughout the life of price controls.°® At various times there were mild 
pressures to supplant the agreement with a regulation, most of which came from 
the Department of Justice®’ and the OPS lawyers. None, however, were of sufficient 
strength to bring the matter to a head and the wishes of the industry, which in- 
sisted vigorously that the agreement was working well and should be maintained, 
were honored."! 

Whether the agreement gave any signficant advantages to the industry is doubtful. 
The industry’s real concern may have been fear of the type of regulation that might 
have been imposed. Outwardly, the industry took great pride that a workable 
voluntary arrangement—and not a government-inflicted regulation—was controlling 
prices in its area.** The OPS officials who favored continuing the voluntary agree- 
ment were undoubtedly influenced by the good relationships which it created. At 
the same time, the agreement was basically a loose arrangment and its success 
depended almost entirely upon the voluntary compliance of the participants. 

From a price control standpoint, there were two major defects in the agreement. 
In the first place, it is doubtful whether the criminal and civil sanctions of the Act 
would have applied to violations.®* Unquestionably, the real deterrent to willful 
violation was damage to prestige and threat of regulatory action. Injunctive relief 
would have been academic as the violator under the terms of the agreement could 
have given 20 days’ notice of a price increase. Although a violation would have 
been a technical breach of contract, it is questionable whether damages could have 
been recovered, except possibly under a third party beneficiary theory. 

A second major defect of the agreement (which proved to be more theoretical 
than real) was that it placed the initiative for price increases with the steel mills. 
Upon receipt of notice of a price increase, OPS had only 20 days in which to act. 
Lacking adequate cost data, OPS would have been in a difficult position in the 
event of any widespread notices of price increases and probably would have been 
forced to cancel the agreement and place the industry under the GCPR. The 


°° Sec. 14(q) of the GCPR kept the agreement alive. 

°° The Department of Justice’s position that the agreement should not be continued unless there were 
compelling reasons was apparently based on the view that it might tend to create the wrong “attitude” 
in the industry. This philosophy was also expressed in the Report of the Attorney General under Section 
708(e) of the Defense Production Act of 1950, dated Dec. 7, 1950: 

“Finally, it is recognized that activities under voluntary agreements and programs are likely to 
establish codes of conduct inconsistent with free competition which may continue after the expira- 
tion of the authority granted in the Act.” 

See also CELLER CoMMMITTEE REPoRT, op. cif. supra note 39, at 6, 10. 
** MINUTES OF THE SECOND MEETING OF THE GENERAL STEEL Propucts INDUSTRY ADVISORY COMMITTEE 
(Jan. 22, 1952). 
°? Ibid. 
°° Memorandum on Steel Voluntary Agreement from Joseph H. Freehill, Chief Counsel, to Mr. 
Ellis Arnall, Director of Price Stabilization, dated Mar. 17, 1952. 
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likelihood of this action was no doubt responsible for the industry’s refraining from 
giving notices of price increases. 

A good example of the shortcomings of placing the initiative for price increases 
with the steel mills was what occurred at the time ceiling prices of zinc were in- 
creased.°* Notices were sent to OPS by the mills advising that their prices for 
galvanized steel products would be increased in accordance with their published 
extras list. A meeting of OPS policy officials was hastily called. There were differ- 
ences of opinion as to the decision reached and the increase was permitted to go 
by default. It is clear that if affirmative action by OPS for any increases had been 
required situations such as this could not have occurred. As it was, if OPS were 
advised of a contemplated price increase, affirmative action on its part was necessary 
to prevent the increase. Appropriate action on the part of OPS was hampered by 
the relatively short notice period. 

There were isolated instances of notices of price increases by individual producers 
which were subsequently withdrawn when OPS expressed opposition. Again, 
the threat of regulatory action was a powerful deterrent. 

In summary, it may be said that the steel voluntary agreement was a reasonably 
good working vehicle for controlling prices. No serious problems were encountered 
that would not have been present to a large extent under appropriate regulatory 
action. Nevertheless, it would have been better as an administrative matter to have 
placed the industry under formal controls along with other industries. Voluntary 
agreements were intended only as first steps in the price control program, to be 
followed by formal regulatory action. It is hard to justify treating a single major 
industry differently from all others. 


IV 


State Minimum Price Laws 


In the conduct of a price control program, conflicts between federal maximum 
price regulations and state minimum price laws are apt to arise. The lot of a seller 
who is caught in the middle is in an unhappy one. For if he exceeds the federal ceil- 
ing in order to comply with the state law, he is subject to the sanctions of the Defense 
Production Act. While compliance with the federal ceiling will force him below 
the state minimum price and bring down the state sanctions. 

To generalize, OPS was concerned with two types of state laws. First, there 
were the general “unfair-competition” statutes.’ These were passed by many states 
during the thirties with the aim of preventing what was called “cut-throat” compe- 
tition. These laws are usually of a sweeping nature prohibiting the sale of any article 
“below cost.” What a sale below cost may be is frequently defined in only the 

** Upon instruction of the Director of Defense Mobilization, SR 70 to the GCPR was issued on Oct. 


2, 1951, increasing the ceiling prices of domestic slab zinc and primary lead 2 cents per pound. 16 Fep. 


REG. 10123 (1951). 

®> These “unfair-competition” or “loss-leader” laws should not be confused with the “fair-trade” laws 
which came into vogue at about the same time. The latter simply provide state authorization for 
resale price maintenance contracts between manufacturers and distributors. 
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vaguest terms. Thus, it is difficult to determine a particular seller’s minimum price 
for a specific article. These laws were aimed at chain stores and other low-markup 
distributors. After the end of the depression, few of them were actively enforced. 
Many have become completely dormant, no appropriations having been voted for 
their enforcement for over a decade. Because of the sweeping coverage of these 
statutes, their loose draftsmanship, and their sporadic or nonexistent enforcement, a 
price control agency cannot give them recognition without gutting its own program. 

In addition to these highly general laws, OPS was confronted with statutes deal- 
ing with the prices of specific commodities. Those relating to milk, liquor, and 
cigarettes were the most common. These laws are normally somewhat more tightly 
drafted and more strictly enforced than the “loss-leader” laws. Those dealing with 
milk and liquor have been on the books for some time. The cigarette laws, on the 
other hand, are of recent origin—many having been passed in 1951 and 1952.°7 
Since it is the cigarette laws which posed the biggest problems for OPS, it is worth 
while to examine them briefly. 

The cigarette laws were passed for the benefit of wholesalers and retailers special- 
izing in tobacco products.°® Over the past few years, these specialized sellers had 
steadily been losing ground to their more diversified competitors, particularly chain 
grocery stores, which were selling for less by taking a smaller markup. To counter- 
act this competition, the cigarette laws provided that a wholesaler must add a certain 
minimum percentage markup to his cost and that a retailer must add an additional 
percentage.®® 

The consequences of giving recognition to specific commodity minimum price 
laws during a period of price controls would clearly not be as serious as in the 
case of the more general minimum price laws. Enforcement of ceiling prices 
at the level of fixed state minima would be possible. However, there would 
be some serious problems. The most fundamental objection is that the principles 
and standards which a state uses in order to establish minimum prices are different 


°° The draftsmanship of the unfair competition laws is so poor as to raise a constitutional issue. 
A number of state supreme courts have in fact held them unconstitutional because they were too vague 
to be enforceable. 

°? They have been enacted by a number of states which also have general unfair-competition laws. 
An important reason for supplanting the general laws with the more specific cigarette laws is the con- 
stitutional cloud which hangs over the general laws. See note 66, supra. 

*° As of March 1952, 18 states had legislation directed specifically at the “unfair sales” of cigarettes: 
Alabama, Arkansas, Colorado, Connecticut, Georgia, Indiana, Iowa, Kansas, Maine, Massachusetts, 
New Jersey, New Mexico, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, and Tennessee. 

°° The specified markups for wholesalers vary from 2 to 4-% percent, the markups for retailers 
from 4 to 10 percent. The combined markup, for both wholesalers and retailers, varies from 6 to 14 
percent, with an average of 9.8 percent. In fact, the real markups are considerably higher than the 
statutory figures would seem to indicate. This is because of certain peculiarities in the way ‘“‘cost” is 
defined: (1) not all discounts are excluded; (2) the value of tax stamps—a very substantial item on 
cigarettes—is included thus providing a markup on the tax; (3) all fractions must generally be rounded 
upwards. As a result of these peculiarities, for example, the Arkansas law which apparently requires 
a markup of only slightly more than 8 percent—z percent for whosesalers plus 6 percent for retailers— 
actually results in an over-all markup over invoice cost of 15 percent on carton sales and 21 percent on 
individual package sales. 
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from—in fact, bear no relation to—the standards which a price control agency uses 
to establish maximum prices. The economic conditions to which minimum price 
laws are directed are the opposite of those with which price controls are supposed 
to cope. To use the standards designed to enable small sellers to survive a de- 
pression in order to establish ceilings during a period of inflation makes about as 
much sense as wearing a diving suit to go mountain climbing. 

Furthermore, to have effective control of prices of a nationally distributed product 
like cigarettes, uniform nation-wide administration is essential. Permitting sharp 
differences in markups between sellers depending solely on which state law is ap- 
plicable is clearly inequitable. During a period of real shortages, such differences 
may result in a breakdown of the established distribution pattern—the sellers in 
high markup states being able to outbid sellers in low markup states for the re- 
stricted supply. 

The economic effect of state minimum price laws is clearly inflationary. They 
are designed to prevent price competition. More than that, they are directed against 
the lowest-priced class of sellers. This is a segment of the economy which from a 
price control standpoint should be encouraged. 

Still an additional difficulty is that of justifying distinctions. If states are granted 
the right to establish ceiling prices for cigarettes or for liquor, how can the para- 
mount national right over other articles be insisted upon? 

Conflicts between state and federal law are not peculiar to a price control pro- 
gram. They are bound to occur under a federal system of concurrent jurisdiction. 
This was, of course, anticipated from the start, and the Constitution itself provides 
for the “supremacy” of federal law.” 

The constitutionally prescribed pre-eminence of federal laws over conflicting 
state laws has been affirmed in numerous cases since the beginning of our govern- 
ment. Specifically, the supremacy of federal price controls was upheld by the United 
States Supreme Court in Case v. Bowles,’ during the World War II program. 
The Court said:”* 


Where, as here, Congress has enacted legislation authorized by its granted powers, and 
where at the same time, a state has a conflicting law which but for the congressional Act 
would be valid, the Constitution marks the course for courts to follow. 


There are a number of reasons why it was difficult for OPS simply to rely on the 
legal supremacy of the Defense Production Act over conflicting state laws. First 
of all, the groups who advocate that state laws should be given recognition have an 
argument which, superficially, seems very effective. It somehow looks not merely 
wrong, but highly unfair to establish a price below the state minimum as a ceiling. 
This is a simple and, therefore, forceful point. To counter it requires the use of 


7°U. S. Const. Art. VI, §2. 

71 329 U. S. 92 (1946). 

72 Id. at 102. In conformity with this principle, the Supreme Court upheld a lower court decision 
that an injunction should issue against the Washington State Commissioner of Public Lands to restrain 
him from disposing of state-owned timber at a price above the OPA ceiling. 
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much more cumbersome arguments. It must be shown that the level of state 
minima is unnecessarily high, that there is something wrong with the accounting 
techniques used by the state statute, and so forth. 

The second and more important problem is political. The cause of minimum 
price laws can rally to its support a highly potent combination. It not only will be 
supported by those interested in the particular commodity, but also will find ready 
allies in the champions of “states’ rights,” the defenders of “small business” as well 
as all the irreconcilable opponents of price controls. This adds up to a virtually 
unbeatable combination. It is essential that political considerations be borne in mind 
in the ensuing discussion of OPS actions relating to state minimum price laws. 
Otherwise, a good deal of what was done by OPS might appear somewhat im- 
plausible. 

In the summer of 1951, pressure was brought to bear on OPS to give recogni- 
tion to a recently enacted Arkansas statute prohibiting “loss-leader” sales of cig- 
arettes. On August 29, 1951, OPS issued Supplementary Regulation 53 to the 
GCPR (16 Fep. Rec. 8798 (1951)). This authorized Arkansas wholesalers and re- 
tailers of cigarettes to raise their ceiling prices to the levels prescribed by the Arkansas 
statute. The Arkansas law provided that cigarettes must be sold at or above “cost,” 
which was defined as invoice cost plus 2 per cent for wholesalers and 6 per cent for 
retailers. 

In the Statement of Considerations accompanying SR 53, OPS stated that it felt 
that recognition could be given to the policies of the Arkansas state legislature 


without impairing the price control program. OPS indicated that according to 
available data the number of sellers whose prices would be raised under SR, 53 
would be very small and that the magnitude of the necessary increases would be 
relatively minor. The Statement of Considerations pointed out that should other 
laws comparable to the Arkansas statute be called to the attention of OPS, “the 
Director will in like manner consider the relationship of such laws to the economic 
stabilization program and its effective execution and take such action as his findings 


may then indicate.” 

Having seen what one arm of OPS was doing in Arkansas, it is now appropriate 
to observe what another arm of the agency was doing in Minnesota. During the 
spring of 1951, the Minnesota State Legislature had passed a law** by which the 
Liquor Control Commissioner was given certain regulatory powers over distilled 
liquors and wines, including the power to enforce minimum retail prices. Under 
that law the Commissioner had issued a minimum consumer retail price list effective 
July 1, 1951. Some of these minimum prices were above the applicable GCPR ceiling 
prices. OPS thereupon filed a motion for an injunction in the federal district court 
in order to restrain the Commissioner from enforcing minimum prices higher than 
OPS ceilings. The injunction was granted on December 27, 1951."* 


78 Minn. Laws, 1951, c. 400. 
Judge Joyce, U. S. District Judge in Minnesota, issued a long memorandum order. On the 
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The injunction did not quiet the Minnesota liquor dealers who, having learned 
of the OPS action in Arkansas, pointed out what looked like inconsistent treatment. 
For OPS, the situation was further complicated by the fact that SR 53 had also come 
to the attention of cigarette dealers in other states with minimum price laws. At 
the very end of his tenure as Director of Price Stabilization, Mr. DiSalle reached the 
conclusion that the Arkansas exception had been a mistake and on February 1, 
1952 OPS issued a revocation of SR 53 (17 Fep. Rec. 1049 (1952)). 

The Statement of Considerations accompanying the revocation pointed out that 
a re-examination of cigarette “loss-leader” statutes had shown “that they have broader 
economic implications than were anticipated when SR 53 was issued,” and that 
OPS had been wrong in assuming that the Arkansas statute was a special case. 
Since the issuance of SR 53, it had been ascertained that 26 other states had similar 
legislation. It would, therefore, be unfairly discriminatory to make special provision 
for Arkansas without allowing similar increases under the statutes of the other 26 
states. “Taking into account this large number of sellers and the level of necessary 
price increases, the effect of an extension of SR 53 would be definitely inflationary. 
Under the circumstances, there is no alternative but to revoke SR 53.” To permit 
an adequate publicity campaign in Arkansas, the effective date of the revocation 
was March 1, 1952, one month after its issuance. 

Shortly after the issuance of the revocation, Governor Arnall succeeded Mr. Di- 
Salle as Director of Price Stabilization. Heavy pressure was brought to bear on 
him to reconsider the revocation. On February 29, 1952, the effective date of revoca- 
tion was postponed one month until April 1, 1952. The extension was issued to 
permit “complete examination of this matter.” On April 1, 1952, OPS further post- 
poned the revocation date until April 16. On April 16, 1952, the revocation was 
postponed indefinitely. 

As the spring of 1952 rolled by, the June 30 termination of price control authority 
came inexorably closer. The problem of obtaining an extension of statutory authority 
became of greater significance. From the states with minimum price laws consider- 
able pressure was exerted to have Congress amend the Defence Production Act in 
order to provide for complete recognition by OPS of state minimums. Needless to 
say, OPS was very much perturbed about the possibility of such Congressional action. 
With the hope of forestalling it, Revision 1 to SR 53 was issued on May 21, 1952 (17 
Fep. Rec. 4649 (1952)). It established a policy which OPS hoped to apply to all 
state minimum price laws which became effective after the GCPR. The Statement 
of Considerations pointed out that “A re-examination of the Arkansas situation 





issue of the supremacy of federal laws, he stated, after an elaborate discussion of the authorities: 
“The State Liquor Commissioner’s authority is ‘subject to the ceiling price’ prescribed by OPS. 
Such a result is, of course, required by the United States Constitution. Indeed, if the authority of 
the State Liquor Commissioner were not subject to OPS ceilings, the net effect would be that a state 
could vitiate federal price control at will. If OPS’ ceiling prices are deemed too low, there are 
available detailed and adequate procedures prescribed by federal law and OPS regulations to afford 
necessary relief. Recourse to OPS rather than to the state law is the proper method in such cases.” 
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has confirmed the conclusion that while a more general recognition of state minimum 
prices would be inflationary, SR 53 is neither inflationary nor unjustifiably dis- 
criminatory, when limited to a situation identical to that prevailing in Arkansas.” 

In addition to enunciating this general policy, Revision 1 reinstated the exception 
for Arkansas. One week later, the SR 53 treatment was extended to cigarette whole- 
salers and retailers in Alabama. 

The tactical advantages which OPS hoped to obtain by reinstating SR 53 did not 
materialize. The drive for general recognition of state minimum price laws could 
not be thwarted. The so-called Bricker Amendment became Section 402(1) of the 
Defense Production Act, when the Act was extended on June 30, 1952 (66 Srar. 
300). It provided: 


No rule, regulation, order or amendment thereto issued under this title shall fix a ceiling 
on the price paid or received on the sale or delivery of any material in any State below 
the minimum sales price of such material fixed by the State law (other than so-called “fair 
trade laws”) now in effect, or by regulation issued pursuant to such law. 


On July 17, 1952, OPS issued GOR 32 (17 Fep. Strat. Rec. 6583 (1952)). It 
provided a method for the adjustment of ceiling prices as prescribed by the so-called 
Bricker Amendment. An appropriate state official had to certify that the state law 
was enforced and in effect on June 30, 1952. GOR 32 permitted the filing of applica- 
tions for adjustment by individual sellers subject to state minimum price regulations 
as well as by state officials responsible for the enforcement or administration of such 
laws. Between October 1, 1952 and February 2, 1953, twelve special orders were 
issued under GOR 32. Eleven of these applied to cigarettes. The states affected 
were Ohio, Maine, Minnesota, New Jersey, Wisconsin, New Hampshire, Tennessee, 
Kansas, Pennsylvania, Montana, and Connecticut. One applied to grocery products. 
In effect, it gave recognition to a Montana law which provided that chain stores 
sell at a higher markup than other retail grocers. 

It is almost impossible to assess accurately the consequences of the Bricker Amend- 
ment. Price controls were terminated too quickly after it became effective. More- 
over, by the fall of 1952 inflationary pressures, in most areas of the economy, were 
disappearing. For example, ceiling prices on liquor—a commodity on which the 


*° Threé reasons were given. First, that the number and the magnitude of the increases required 
in Arkansas were small; second, that the Arkansas statute was under active consideration and in the 
final stages of enactment at the time of the issuance of the GCPR; third, the Arkansas statute related 
only to cigarettes, a commodity having “unique characteristics which have made them the subject of 
special attention by state legislatures.” Under this “unique characteristic” doctrine, OPS felt that 
alcoholic beverages should also be included. While these were not unique for the same reason that 
cigarettes were, the right of state legislatures to pass laws “in the interest of public health and 
morals” ought to be recognized when dealing with alcoholic beverages. Having carved this ex- 
ception, the Statement of Considerations pointed out that ‘ton the other hand, it would obviously 
be inflationary to extend SR 53 to other State minimum prices embracing commodities other than 
cigarettes and liquor, to statutes which reached active and final consideration only after the issuance 
of GCPR, to States in which the minimum prescribed retail price is higher than the ceiling prices of 
a substantial number of sellers, so that the recognition of the minimum prices would substantially increase 
general selling prices, or to permit a markup on the increased cigarette tax effective November 1, 1951 
which would substantially increase retail prices of cigarettes.” 
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Bricker Amendment could have had profound effects—had already been suspended. 

The Bricker Amendment contained safeguards against some of the worst abuses. 
In this regard the provision excepting state-fair-trade laws is of great importance. This 
excluded the resale price maintenance laws which are on the books in at least forty- 
five states. Furthermore, the requirement that minimum price laws must be “now 
in effect” kept out a lot of dormant legislation. It presumably excluded most of 


the general “unfair competition” laws. 

In conclusion, it is safe to say the Bricker Amendment was not as bad as it could 
have been. In fact, under the peculiar economic conditions which prevailed, it 
could not have done much harm. However, during a protracted period of real 
inflation, the consequences would surely have been different. For the reasons already 
indicated, recognition of state minimum price laws would result in a weakening of 
the controls structure which could not be tolerated during a period of all-out infla- 
tion. At such a time, a price control agency must insist on the supremacy of federal 
law. OPS experience provides a graphic illustration of the dangers of the slippery 
slope—the first compromise with the principle of federal supremacy in Arkansas, 
leading by an almost inevitable succession of events to the Bricker Amendment. 
Whether OPS could have successfully adhered to the principle of federal supremacy 
in the peculiar economic climate of 1951 and 1952 is perhaps questionable. How- 
ever, during a period of real inflation, it is imperative that there be no compromise. 


ConcLUSION 


Price controls are imposed only when the free market system no longer functions 
effectively as an economic regulator and when its continued operation, without 
artificial restraints, would lead to economic chaos. The basic concern of both price 
controls and the antitrust laws is the same—to keep our economy healthy. Price 
controls are a drastic remedy designed for an acute situation of short-run duration. 
The antitrust laws, on the other hand, operate on a long-term basis. 

During periods of sharp inflationary pressure the necessity of countering the acute 
condition—inflation—means that certain antitrust objectives must temporarily be 
subordinated. Only the blindest of antitrust dogmatists would quarrel with this. 
For the very fact that price controls deal with an emergency situation provides 
assurance that there will be little or no real after effect when inflation has subsided. 
A simple example illustrates this point. One of the standard techniques for establish- 
ing the ceiling prices of a new seller is to require him to “borrow” the ceilings of 
his closest competitor. This sort of thing sends chills down the spines of some 
“antitrusters,” including Mr. and Mrs. Hale.7* However, on any realistic level, 
this “borrowing” cannot be interpreted as government endorsement of price leader- 
ship. It is simply a convenient technique—at times, the only technique—for giving 
a seller who had never sold in an uninflated market an uninflationary ceiling price. 
There is no reason to believe that it should produce any undesirable after effects, for 


7 Hale and Hale, supra note 1, at 619. 
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when controls are lifted the old ceiling prices will rarely have more than academic 
interest. 

That we do have, under a system of price controls, a subordination of certain 
antitrust objectives should not be cause for alarm. For, to subordinate does not mean 
to ignore. It is imperative that a price control agency have a real awareness 
of antitrust. considerations. Liaison with the Justice Department and the Fed- 
eral Trade Commission is obviously of value, if only to remind the harried price 
controllers that there are antitrust considerations which ought to be kept in mind. 
Beyond this, it is fundamentally the responsibility of the lawyers attached to the 
operating divisions of the price control agency to be alert to antitrust problems. 
While liaison between the price control agency and the Antitrust Division can deal 
with the larger problems of first impression, the great bulk of potentially contro- 
versial situations—such as those arising in the conduct of industry advisory com- 
mittec meetings—will occur in the operating divisions and probably never get beyond 
that stage. 

Active liaison will also permit the Antitrust Division to do a proper policing 
job after the termination of controls. This will insure that antitrust considerations 
which might have been subordinated during the emergency will receive their proper 
due when the emergency ends. 

Finally, OPS experience clearly indicates that there rarely is such a thing as “all- 
out inflation.”. While selling prices were flush against ceilings in many parts of the 
economy, there were always some areas—and, toward the end of the price control 
program, very substantial ones—in which competitive factors, rather than ceilings, 
determined prices. Thus, even during a period when controls are in effect, there 
is need for antitrust enforcement. 

Although state minimum price laws, like the antitrust laws, are addressed to 
economic conditions differing greatly from those in a period of real inflation, their 
collision with price controls is direct and head on. Consequently, they must yield to 
price controls if serious damage to the stabilization program is to be averted when 
inflationary pressures are rampant. 
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